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Third-party litigation funding can be a powerful tool for financing cases, but it also
carries an ethical risk.

Attorneys seeking third-party litigation funding must ensure that they maintain
professional independence and prioritize the interests of their clients.

Courts may require disclosure of third-party litigation funding agreements.
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The Booming Litigation Funding Industry Presents Both
Opportunity and Risk
Over the last two decades, third-party litigation funding has become a mainstay of the
legal industry. Firms of all sizes can now turn to outside lenders to cover the costs of
litigation with non-recourse loans—money repaid only if a case wins. The availability of
this type of financing can create tremendous opportunities for enterprising attorneys,
permitting them to build innovative and impactful cases that may have been out of reach
otherwise. But third-party litigation funding also presents substantial ethical risks for law
firms, as it can raise concerns about attorney independence and the sanctity of attorney-
client communications. Lawyers and firms considering third-party litigation financing must
be cognizant of the dilemmas this funding can create, and they should take care to ensure
that their agreements with outside lenders adhere to all ethical requirements.

Contingent or Traditional Loan? The Dangers and
Benefits of Each
Generally, two types of non-recourse litigation funding are available to firms: contingent
loans, which are paid back with a percentage of the case proceeds, and traditional loans,
which are paid back at a defined percentage rate, but only if the case succeeds. Each
presents its own ethical risks.

Contingent Fee Agreements are Allowed in Some Jurisdictions but Prohibited in
Many

 In certain instances, such as when funding mass tort cases, financers may seek
contingent fee arrangements with law firms. Many jurisdictions prohibit this, but the
prohibition is not uniform. The doctrine of champerty, an old principle imported from
English common law, disallows third parties from contributing funds to someone else’s
litigation in exchange for a stake in the proceeds of the case. Some jurisdictions,
particularly in the eastern and southern United States where the legal systems have
traditionally shown more fidelity to their English ancestor, still enforce champerty laws.
Others, like Minnesota, have abolished their champerty restrictions in recent years. And
some states, like California, never recognized the doctrine of champerty at all.

Beyond champerty, most—but not all—states have an ethical rule prohibiting fee sharing
with non-lawyers. Usually, this rule is codified as Rule 5.4 under the ABA Model Rules of
Professional Conduct (Model Rules). Sharing a contingent fee with a litigation funder can
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considered to be champertous, but permitting a funder to take a contingent stake in a
case is still impermissible because it constitutes improper fee sharing under Rule 5.4.

In three jurisdictions, Rule 5.4 has been relaxed, which allows law firms to engage in
contingent fee agreements with lenders, but these jurisdictions are the exception, not the
norm. Utah and the District of Columbia have modified Rule 5.4 to permit fee sharing with
non-lawyers. Arizona abolished Rule 5.4 entirely. In addition to these three, Washington
State has implemented a pilot program that could result in the modification of Rule 5.4,
and other states have considered similar modifications.

Before agreeing to a litigation funding agreement that gives the funder a contingent slice
of a case, attorneys should make certain they know the rules on fee sharing and
champerty in their jurisdictions and are up to speed on current developments in this
rapidly evolving area of the law.

Traditional Loans Can Sometimes Create a Divergence of Interest

More frequently, litigation funding agreements are structured as traditional loans, in
which the lender is repaid the principal amount with interest if the litigation funded by the
loan proves to be successful. This type of funding presents its own ethical concerns, as
dissonance can develop between the lender and the client concerning settlement. At its
core, the issue is that a settlement offer might be sufficient to fully repay a third-party
litigation funder but may be unacceptable to a client seeking greater damages or eager to
go to trial.

Consider, for example, a personal injury case in which a lender has provided $1 million at
20% interest to a law firm to build and advance the litigation. Two years in, the defendant
has offered $5 million to settle the case. The client believes the case is worth at least $10
million and wants to proceed to trial. But the litigation funder will be fully paid if the case
settles for $5 million and views the trial as an unnecessary risk to its investment.

Ideally, both the attorney and the funder will recognize the ethical obligation to prioritize
the client’s desires. However, in this situation, a lender has an incentive to push the
attorney to settle at the lower amount, even though such a settlement is contrary to the
client’s wishes. Attorneys seeking litigation funding should be aware that the specter of
this type of ethical problem can always loom just out of sight and should take steps to
protect against it. An effective way to ensure proper protection is for attorneys to: (1)
make certain that their litigation funding agreements do not permit the funder to have
any control over settlements; and (2) provide the client with notice of the desired funding
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Ensure Compliance with All Ethical Rules

When accepting third-party litigation funding, attorneys must make sure that the terms of
the financing agreement comply with their obligations under applicable ethics rules.
Typically, lenders will include terms requiring the attorneys to whom they provide funds
to provide occasional case updates and report material case developments, such as
settlement offers. The acceptability of these terms will often turn on whether the
provisions: (1) grant decision-making authority in the litigation to the lender; or (2) require
an attorney to disclose privileged information to the lender.

An Attorney Must Maintain Independence

An attorney’s duty to provide independent, unvarnished advice to clients is paramount. As
Model Rule 2.1 stipulates, “]In representing a client, a lawyer shall exercise independent
professional judgment and render candid advice.” Likewise, Rule 5.4(c), followed in most
jurisdictions, mandates that a lawyer cannot allow a person who pays the lawyer to direct
or regulate the lawyer’s professional judgment.”

Attorneys must keep these principles in mind when reviewing third-party litigation
funding agreements. Pay close attention to terms requiring the law firm to notify the
funder of material case developments, like settlement offers or decisions to engage co-
counsel. If these terms grant veto power to the funder, they will be void as contrary to
ethics rules. If the terms do not grant such power, then the law firm should ask what the
value of such provisions is to the lender, if not to allow an opportunity to softly influence
case decisions.

Many state ethics entities have addressed tricky questions regarding the impact of third-
party litigation funding on attorney independence. Ohio’s ethics authority, in its Opinion
2012-3, issued guidance that should serve as a best practice for lawyers nationwide:
attorneys “must ensure that” the lender “does not attempt to dictate the lawyer’s
representation of the client.”

An Attorney Must Prioritize and Protect Client Communications

Attorneys must also remember their inviolable obligations to protect client information
and to keep clients apprised of all material developments in a case. An attorney should
notify and seek consent from the client prior to accepting litigation funding, in compliance
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and explain the nature of the reports that will be provided to ensure that the lawyer does
not inadvertently disclose protected client information without authority to do so.

Attorneys May Need to Disclose Funding Agreements

Lawyers seeking litigation funding must understand that they may be required to disclose
litigation funding agreements to the court and opposing counsel, depending on the
jurisdiction in which they are litigating. Nationwide, disclosure requirements are
inconsistent. Most courts do not require disclosure at all. For instance, judicial decisions in
the Central District of California, the Eastern District of New York, and other districts have
held that litigation funding agreements are not subject to discovery. But these are fact-
bound decisions, so disclosure obligations can vary from case to case, even in the same
district. For example, a 2019 decision in the District of New Jersey determined that a
litigation funding agreement was not discoverable in one case, yet a 2024 decision in the
same judicial district found that, under the unique facts of the case, the plaintiffs’ funding
agreements should be disclosed.

Generally, disclosure requirements are becoming more prevalent. In the federal system,
for instance, certain judges in Delaware, Minnesota, Maryland, the Northern District of
California, and the Northern District of Ohio all have standing orders requiring parties to
disclose third-party litigation funding requirements. Attorneys who accept litigation
funding should understand the disclosure requirements of the jurisdictions in which
impacted cases are pending and should notify clients that courts may require disclosure
of litigation funding deals during litigation.

Opportunities and Concerns
Third-party litigation funding provides an opportunity for counsel to obtain financing for
cases that might otherwise be too expensive to pursue. But with this opportunity comes
risk and certain ethical concerns. Attorneys seeking litigation financing should proceed
cautiously and with awareness of all applicable ethical and court rules, so that they can
properly balance the benefits of securing such funding against any potential downsides.
Author
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matter. Lawyers should also explain the risks of potential conflicts of interest between the
client and the lender that could arise under Rule 1.8. Moreover, if a lawyer intends to
provide periodic status reports to the lender, the lawyer should obtain the client’s consent

with Rule 1.4(a), which requires that a client be kept “reasonably informed” regarding the
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