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COUNTERSTATEMENT OF
QUESTIONS PRESENTED

This case concerns Kentucky Senate Bill 257 (“SB
257”). That law requires Kentucky’s Public Service
Commission to evaluate the reasonableness of electric
utilities’ coal purchases “based on the cost of the fuel
less any coal severance tax imposed by any
jurisdiction.” Ky. Rev. Stat. § 278.277(1). Under SB
257, bids from coal producers in non-severance-tax
states must be evaluated based on their actual price.
Meanwhile, bids from coal producers in severance-tax
states must be evaluated based on their price minus
the amount of severance tax imposed on the bidder.
In either case, the utility will pay the full price. The
principal question presented is whether, at the
preliminary-injunction  stage,  Foresight has
demonstrated a likelihood that SB 257 violates the
Commerce Clause. This question includes three
others:

First, does SB 257 unconstitutionally discriminate
against interstate commerce on its face by offering
preferential treatment to producers operating in
severance-tax states?

Second, does SB 257 unconstitutionally
discriminate against interstate commerce in effect by
requiring an  agency—and, correspondingly,
utilities—to evaluate competitive coal bids only after
artificially reducing bids from producers in severance-
tax states?

Third, does SB 257 unconstitutionally
discriminate against interstate commerce when its
admitted aim is to reshape the market and artificially
equalize competition among producers in severance-
tax and non-severance-tax states?
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CORPORATE DISCLOSURE

Foresight Coal Sales, LLC, is 100% owned by
Foresight Energy, LLC. Foresight Energy, LLC, is
100% owned by Foresight Energy Resources LL.C. No
entity that owns more than 10% of the membership
interests in Foresight Energy Resources LLC is
publicly traded.
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INTRODUCTION

Near the beginning of the satirical novella Animal
Farm, barn animals overthrow Mr. Jones, take
control of Manor Farm, and establish “The Seven
Commandments of Animalism.” The commandments
apply equally to all animals, and the seventh leaves
no doubt about the rules’ overarching intent: “All
animals are equal.” Throughout the rest of the tale,
however, the pigs change the rules to justify their
increasingly preferential treatment. Near the end,
and as most relevant here, they replace those initial
seven rules with a single proclamation: “All animals
are equal but some animals are more equal than
others.” This case concerns Kentucky’s brazen
attempt to steal a page from George Orwell’s classic.

Kentucky levies a 4.5% coal severance tax (i.e., a
tax in-state producers pay for the privilege of
extracting coal). While a handful of states impose this
same tax, many others have enacted different tax
schemes. At the same time, Kentucky deploys its
Public Service Commission (“PSC”) to make sure
utilities’ coal purchases are “reasonable.” Utilities can
pass “reasonable” fuel costs along to consumers via
higher rates. Not so for “unreasonable” ones. The
PSC’s reasonableness review generally encouraged
utilities to buy the cheapest coal. But, in recent years,
in-state producers often lost to cheaper out-of-state
competitors. To reverse that trend, Kentucky enacted
SB 257. This law requires the PSC to evaluate
competitive bids differently based on state of origin.

Bids from producers in severance-tax states, like
Kentucky, must be evaluated only after deducting
amounts attributable to coal severance taxes. For
example, under the law, the PSC—and,



correspondingly, utilities—must evaluate in-state
producers’ bids after subtracting 4.5% from the price
to account for Kentucky’s coal severance tax. This
price reduction is “phantom” because utilities must
always pay the fully loaded price. SB 257 affects only
how competitive bids are evaluated. Given the
phantom price reduction, SB 257 guarantees bids
from producers in severance-tax states will never be
evaluated based on actual price.

Bids from producers in non-severance-tax states,
like Illinois, receive no phantom price reduction.
Accordingly, SB 257 guarantees these producers’ bids
will always be evaluated based on actual price. This
unequal comparison ensures bids from producers in
severance-tax states will be evaluated—by the PSC
and utilities—more favorably. SB 257 puts a new spin
on Orwell’s famous refrain: All coal purchases must
be reasonable, but some must be more reasonable
than others.

The fundamental question here is whether SB 257
likely violates the Commerce Clause, which prohibits
state laws that discriminate against interstate
commerce. As the Sixth Circuit held, the answer is
“yes.” Indeed, SB 257 does everything the Commerce
Clause forbids—it discriminates on its face, in its
practical effect, and as to its purpose.

First, SB 257s language creates two rules for
evaluating the reasonableness of competitive coal
bids—one for producers in severance-tax states and
another for producers in non-severance-tax states.
Given the phantom price reduction, the former will be
evaluated on an amount below the actual price
utilities pay. The latter will be evaluated on actual
price. Put simply, SB 257 facially discriminates by



treating producers differently based on where they
mine coal. The analysis can—and should—end there.

Second, SB 257 has the effects its language
mandates. It causes bids from producers in severance-
tax states to be evaluated differently—and more
favorably—than bids from producers in non-
severance-tax states. Contrary to Petitioners’
assertions, there is no doubt about this effect. The
statute 1s written in mandatory terms. It cannot be
applied any other way.

And its effects are in no way “de minimis.” Indeed,
one of its primary supporters—Representative Jim
Gooch—repeatedly gave an example where SB 257
would require a utility to purchase more expensive in-
state coal instead of less expensive out-of-state coal.
The PSC itself agreed SB 257 will sometimes require
utilities to do so. Of course, Petitioners’ entire “de
minimis” argument 1is beside the point. The
Constitution prohibits all discrimination, big and
small.

Third, the only problem Kentucky sought to solve
with SB 257 was that its coal producers were losing
market share to cheaper out-of-state competitors.
Because in-state producers could not compete in fact,
Kentucky gave them a leg up by requiring that they
be evaluated on fiction. This Court has repeatedly
held that laws that aim to reshape the interstate
market violate the Commerce Clause. And it
confirmed just this year that a law’s purpose remains
a necessary consideration when assessing its
constitutionality.

This case does not present a close question.
Readers have long understood that the pigs in Animal
Farm were treated better than the other animals. The



revised rule proclaiming “some animals are more
equal than others” meant the animals were not equal
at all. Differential treatment is the inevitable
consequence of having one rule for a preferred group
and a different rule for others.

The same logic applies to SB 257. Kentucky’s two
tests for reasonableness discriminate in favor of
producers in states with a preferred tax structure and
against all others. The pigs pulled it off in Animal
Farm because they could rewrite the rules to suit
their purposes. But the Constitution guards against
Kentucky’s efforts to remake the rules to create a
preferred bloc of states for coal procurement. There is
no need for this Court’s intervention. SB 257 violates
the Commerce Clause. The petition should be denied.

STATEMENT OF THE CASE

The Commerce Clause stands as a bulwark
against states’ inclination “to erect barriers against
interstate trade.” Lewis v. BT Inv. Managers, Inc., 447
U.S. 27, 35 (1980). Petitioners concede it has long
been understood to contain this “negative” or
“dormant” aspect. Pet. 4-5, 9, 30. This understanding
1s the lasting consequence of an important historical
reality. The Commerce Clause “reflected a central
concern” among the Framers that, “to succeed, the
new Union would have to avoid the tendencies toward
economic Balkanization that had plagued relations
among the Colonies and later among the States under
the Articles of Confederation.” Hughes v. Oklahoma,
441 U.S. 322, 325-26 (1979) (citation omitted).

The Commerce Clause, like the entire
Constitution, “was framed upon the theory that the

peoples of the several states must sink or swim
together.” Baldwin v. G.A.F Seelig, Inc., 294 U.S. 511,



523 (1935). In other words, Commerce Clause
jurisprudence echoes the Framers’ sound judgment
that, among the states, “the prosperity of the one
1s the prosperity of the others.”! It rests on the simple
principle that “our economic unit is the Nation, which
alone has the gamut of powers necessary to
control . . . the economy.” H. P. Hood & Sons, Inc. v.
Du Mond, 336 U.S. 525, 537-38 (1949) (explaining
that, under the Commerce Clause, “the states are not
separable economic units”). In this way, the
Commerce Clause, including its dormant aspect,
quells the urge to engage in “commercial warfare.” Id.
at 533. And it brings a peaceful end to “the quarreling
and biting and jealousy which had been normal
features of life in the old days.”

Somewhat surprisingly, Petitioners agree. In their
own words, the Commerce Clause “is intended to stop
the States from retreating into economic isolation”
and “to ensure that out-of-state businesses can
compete on equal footing with in-state businesses.”
Pet. 19. This reality is not the result of some free-
standing, judge-made Dormant Commerce Clause.
See, e.g., Pet. 1-2 (questioning the legitimacy of a
doctrine that “appears nowhere in the text of the
Constitution”).

It 1s instead the natural consequence of the
Constitution’s explicit and exclusive grant of power
over “Commerce . . . among the several States” to
Congress. U.S. CONST. art. I, § 8, cl. 3. Indeed, this
Court recently “reiterate[d] that the Commerce
Clause by its own force restricts state protectionism.”

1 George Orwell, Animal Farm 7 (Harcourt Brace Modern Classic
ed. 1990).
2 Orwell, supra note 1, at 25.



Tenn. Wine & Spirits Retailers Ass’n v. Thomas, 139
S. Ct. 2449, 2461 (2019) (emphasis added). Because
“removing state trade barriers was a principal reason
for the adoption of the Constitution,” any
interpretation of the Commerce Clause that omits its
“dormant” aspect would leave “a constitutional
scheme that those who framed and ratified the
Constitution would surely find surprising.” Id. at
2460.

With these “deeply rooted” principles established,
id., Respondent turns to the challenged law. To
understand how SB 257 violates the Commerce
Clause, however, one must first understand the
regulatory scheme Kentucky has established for
utilities’ fuel purchases.

A. Kentucky’s Fuel Adjustment Clause: “All
Animals Are Equal.”s

Kentucky’s PSC is responsible for regulating
utilities. Ky. Rev. Stat. § 278.040. By statute, the
agency has broad authority to ensure utilities’ rates
are “reasonable.” Id. § 278.030. To begin, it
sets a baseline fuel rate. 807 Ky. Admin. Regs.
5:056(1)(1); PuB. SEeErRv. CoMMN, THE FUEL
ADJUSTMENT CLAUSE: FREQUENTLY ASKED
QUESTIONS, https://psc.ky.gov/agencies/psc/consumer/
FAC%20QandA.pdf (last wvisited August 3, 2023)
[hereinafter “FAC FAQs”]. If a utility’s ever-shifting
fuel costs exceed the baseline rate, it may pass those
additional costs on to ratepayers. Id. But it may do so
only if the PSC deems those costs “reasonable.” 807
Ky. Admin. Regs. 5:056(3)(1); FAC FAQs.

3 Orwell, supra note 1, at 21.



Unreasonable fuel expenses, on the other hand,
“shall be disallowed and may result in the suspension
of the fuel adjustment clause based on the severity of
the wutility’s unreasonable fuel charges and any
history of unreasonable fuel charges.” 807 Ky. Admin.
Regs. 5:056(3)(1). Every six months, the PSC conducts
“a formal review” of “a utility’s past fuel adjustments.”
Id. at 5:056(3)(3)(a). There, the PSC “shall order a
utility to charge off and amortize, by means of a
temporary decrease of rates, any adjustments the
[PSC] finds unjustified due to . . . improper fuel
procurement practices.” Id. at 5:056(3)(3)(b).

A final review occurs at two-year intervals, at
which point the PSC must “disallow improper
expenses.” Id. at 5:056(3)(4)(a). In both periodic
reviews, the PSC seeks to determine whether “a
utility has done everything it reasonably can do to
keep fuel costs as low as possible, while maintaining
a reliable fuel supply.” FAC FAQs.

Under this longstanding regime, Kentucky
requires all coal purchases—from whatever source—
to be “reasonable.” And everyone agrees cost is one of
the most substantial factors in the PSC’s
reasonableness analysis. App. 16a; Supp. App. 91sa—
92sa.

B. House Resolution 144: “A Most Terrible
Thing Has Been Discovered.”*

On March 14, 2019, the Kentucky House of
Representatives adopted House Resolution 144 (“HR
1447). Supp. App. 1sa—2sa. This resolution lamented
that “the amount of coal produced in Kentucky ha[d]
decreased from 109,018,240 tons 1n 2011 to

4 Orwell, supra note 1, at 71.



39,587,320 tons in 2018” and that “approximately 54
percent of coal consumed in Kentucky by electric-
generating units was imported from Illinois, Indiana,
Ohio, Pennsylvania, West Virginia, and Wyoming.”
Supp. App. 1lsa. The resolution left no doubt about
what the House believed caused the decline in
Kentucky coal production and the rise of coal
importation: “[D]ifferences in severance tax policies of
other states have impacted the competitiveness of
Kentucky coal.” Id.

Kentucky imposes a 4.5% coal severance tax. Ky.
Rev. Stat. § 143.020. As Petitioners note, several
other states impose coal severance taxes, too. Pet. 5.
They do so at varying rates, some higher and some
lower than Kentucky’s. Pet. 6. Other states, like
Illinois, do not impose coal severance taxes at all. But
all states impose some taxes on coal producers (e.g.,
sales taxes, property taxes, corporate taxes, inventory
taxes, etc.), as well as other costs generated by states’
differing policy choices (e.g., labor costs governed by
minimum-wage laws, regulatory compliance costs
related to health and safety laws, environmental
requirements, etc.). As with coal severance taxes,
each state charts its own course, choosing both the
type and magnitude of taxes and other costs to impose
on domestic businesses.

All coal producers must account for the panoply of
benefits and burdens imposed by their states to
compete in the interstate market. Supp. App. 94sa—
98sa. But HR 144 did not concern itself with the full
range of taxes and costs imposed, to varying degrees,
by all fifty states. Instead, it zeroed in on coal
severance taxes, instructing the PSC to “amend its
administrative regulations to consider all costs,
including fossil fuel-related economic impacts within



Kentucky, when analyzing coal purchases.” Supp.

App. 2sa. Here, Kentucky’s “mighty cry for vengeance
went up.”d

About two weeks after HR 144’s adoption, Charles
Snavely, then-Secretary of then-Governor Matthew
Bevin’s Energy and Environment Cabinet, contacted
members of the PSC about the resolution. Supp. App.
3sa—bsa. He noted the Kentucky coal industry’s
recent 50% decline. Supp. App. 3sa. He continued:
“[A]lthough  Kentucky power plants burn
approximately 25 million tons of coal annually, 13
million tons, or 54%, 1s imported from other states.”
Supp. App. 4sa. He explained the “primary reason”
utilities purchase coal from other states is that “the
[PSC’s] requirements . . . cause utilities to purchase
imported coals if they cost less than Kentucky coals.”
Id. He then crystallized the desire to incentivize
purchases of in-state coal:

The fallacy in that regulatory compliance
analysis 1s that Kentucky imposes a severance
tax of 4.5% of the gross value of the sale of coals
mined in Kentucky, while several other states
do not impose that tax on their sales. Illinois
and Indiana do not impose a severance tax at
all, and Ohio’s tax rate is less than 15 cents per
ton. These three states alone account for half of
the 13 million tons of coal imported into
Kentucky each year. The discrepancy in excise
tax rates often creates a perverse incentive for
our own utilities to purchase coals from other
states and create further economic distress in
Kentucky.

5 Orwell, supra note 1, at 90.
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Id. (emphasis added). He requested that the PSC
“give [HR 144] serious consideration” and determine
whether “to amend its regulations to address the tax
discrepancy issue.” Supp. App. 4sa—5sa.

C. The Precursor-Regulation: “Some
Animals Are More Equal than Others.”¢

Within a month of HR 144’s adoption, on April 15,
2019, the PSC issued a draft regulation requiring the
PSC to “evaluate the reasonableness of fuel costs in
contracts and competing bids based on the cost of the
fuel less any tax collected under [Kentucky’s coal
severance tax statute].” Supp. App. 14sa. The next
day, the PSC’s then-Chairman confirmed this proposal
was meant “to . . . incentivize Kentucky utilities to
purchase Kentucky coal.” Supp. App. 8sa. Likewise, the
PSC admitted the initial draft’s purpose was to
incentivize the purchase of Kentucky coal and to make
Kentucky coal more competitive in the interstate
market. Supp. App. 96sa—97sa, 103sa—104sa.

After a notice-and-comment period, however, the
PSC tweaked its initial proposal, requiring the PSC to
“evaluate the reasonableness of fuel costs in contracts
and competing bids based on the cost of the fuel less
any coal severance tax imposed by any jurisdiction.”
Supp. App. 66sa. Because everyone agrees this
language is “materially” identical to SB 257s
language, Supp. App. 90sa, Respondent refers to this
law as the “precursor-regulation.”

The precursor-regulation was Kentucky’s first
attempt to grant producers in severance-tax states a
phantom price reduction. In its Statement of
Consideration, the PSC acknowledged the obvious:

6 Orwell, supra note 1, at 118.
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“There are occasions when [the precursor-regulation]
will require utilities to select a fuel source that is
slightly more expensive than the alternative based on
the proposed language.” Supp. App. 18sa.

On January 8, 2020, after Respondent threatened
a lawsuit, the PSC asked Kentucky’s Attorney
General Daniel Cameron to weigh in on the precursor-
regulation’s constitutionality. Supp. App. 57sa—61sa.
Almost two months later, Attorney General Cameron
issued the requested opinion, concluding that the
precursor-regulation did not violate the Commerce
Clause. Supp. App. 64sa—69sa.

Specifically, he found it “would cause Kentucky
coal to be priced more competitively in comparison to
some states and less competitively with respect to
other states, depending on which states have chosen
to enact severance taxes and at what rate.” Supp.
App. 68sa. The PSC agrees this statement is true.
Supp. App. 106sa. It further testified that the
precursor-regulation “would make Kentucky coal
more competitive as compared to Illinois and Indiana”
coal. Supp. App. 106sa—107sa. Nonetheless, Attorney
General Cameron blessed the precursor-regulation
because removing coal severance taxes from the
calculus would not “favor Kentucky coal producers to
the detriment of all out-of-state interests.” Supp. App.
68sa—69sa (emphasis added).

Upon receipt of this opinion letter, Respondent
filed suit and sought a preliminary injunction. The
district court denied that motion. Respondent timely
appealed. The precursor-regulation remained in effect
pending Respondent’s appeal. During that time, at
least some utilities evaluated the price of competitive
bids only after deducting producers’ coal severance



12

taxes. Supp. App. 99sa—100sa, 102sa; see also Supp.
App. 49sa (explaining to prospective bidders that the
PSC “is now requiring utilities to evaluate the
reasonableness of fuel costs in contracts and
competing bids based on the cost of the fuel less any
coal severance tax imposed by any jurisdiction”).
These phantom price reductions sometimes elevated
more expensive bids from producers in severance-tax
states above less expensive ones from producers in
non-severance tax states. Supp. App. 100sa—102sa.

On November 30, 2020, just days before the Sixth
Circuit was scheduled to hear oral argument, the
parties settled. Supp. App. 70sa—73sa. Petitioners (or
their predecessors) agreed to withdraw the precursor-
regulation. Supp. App. 70sa. Kentucky returned to its
previous regime, under which the PSC evaluated all
coal purchases—from whatever source—the same
way.

D. SB 257: Kentucky “Never Gave up Hope.”?

When the previous case settled, Respondent
thought Kentucky’s efforts to tilt the coal market in
favor of in-state producers had come to an end. “[A]s
it turned out,” however, the precursor-regulation’s
replacement “was achieved much earlier and more
easily than anyone had expected.”® On February 22,
2021, Senator Robby Mills and Senator Phillip
Wheeler co-sponsored a bill to amend Chapter 278—
Kentucky’s statutes related to the PSC—to add a
section virtually identical the precursor-regulation
the PSC had just agreed to remove.

7 Orwell, supra note 1, at 115.
8 Id. at 15.
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SB 257 requires the PSC to “evaluate the
reasonableness of fuel costs 1In contracts and
competing bids based on the cost of the fuel less any
coal severance tax imposed by any jurisdiction.” Ky.
Rev. Stat. § 278.277(1). This language reinstitutes the
precursor-regulation’s disparate rules, requiring the
PSC and utilities to grant producers in severance-tax
states a phantom price reduction.

The law passed the Kentucky Senate by a 36-0
vote on March 4, 2021. Before the vote, Senator Mills
explained SB 257

allows the coal severance tax that is added to
coal in the State of Kentucky to be considered
reasonable when compared with coal contracts
that do not have a severance tax on there. And
the reason that it is reasonable 1s because we
all know what coal severance tax does for our
community and what it returns back to the
state, and those are benefits above and beyond
just the price for the consumers.

Supp. App. 75sa—76sa. In later proceedings,
Representative Jim Gooch—a co-sponsor of HR 144—
shared a story about the kind of problem this new law
would solve:

I know I was taking testimony one time in a
committee when I first got here, and I can
remember, of course, the PSC . . . wanted to
make sure you had the lowest cost or whatever,
and there was one utility that testified that
they were buying some compliant . . . coal that
was eight cents a ton cheaper than what the
same compliant coal in Kentucky was.
.. . [A]nd when you looked at, you know, . . . the
employment, the economic development, the
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way the dollars turned over, the coal severance,
and all of that, that certainly was not
something that really made any sense to this
. .. statel.]

Supp. App. 79sa—80sa. Representative Gooch shared
the same story before the House’s 93-1 vote for SB
257. Supp. App. 86sa—88sa (concluding Kentucky
“would have been much better off” if the utility had
bought more expensive in-state coal). He and Senator
Mills also repeatedly linked SB 257 to HR 144 and the
precursor-regulation. Supp. App. 80sa—81sa, 87sa—
88sa.

On March 25, 2021, Governor Beshear signed SB
257 into law. On April 5, 2021, Respondent brought a
lawsuit challenging SB 257. After limited pre-answer
discovery, Respondent again filed a motion for
preliminary injunction, which the district court again
denied. App. 5la. Respondent timely appealed a
second time.

E. The Sixth Circuit Reverses: “Sooner or
Later Justice Will Be Done.”

There was no eve-of-argument settlement this
time. The parties briefed and argued the case to the
Sixth Circuit. At argument, Judge Larsen asked
whether Illinois could create a similar phantom price
reduction for in-state coal producers to offset Illinois’s
higher minimum wage. Supp. App. 111sa. Kentucky’s
Solicitor General responded: “Of course.” Id. On
February 3, 2023, the Sixth Circuit issued a published
opinion. Whereas the district court had twice bought
the argument that Kentucky “was only leveling the

9 Orwell, supra note 1, at 7.
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playing field tilted against Kentucky coal by its own
severance tax,” the Sixth Circuit did not. App. 3a.
