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IN THE UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

AMY CCHEN, et al .,

Plaintiffs, COPY

VS. . Case No.
: 92-CVv-0197-JJM LDA
BROWN UNI VERSI TY, CHRI STI NA :
PAXSON, as successor to
VARTAN GREGORI AN, and :
JACK HAYES, as successor to :
DAVI D ROACH, :

Def endant s.

VI DEO- RECORDED DEPOCSI TI ON OF JACK HAYES,
t aken via Zoom vi deo conference, by the Plaintiff,
bef ore Sonya M Wi ght (appearing via Zoom,
conmencing at 9: 00 a.m CST, Saturday, August 15,
2020.

AMY COCOPER - FIDELITY VI DEO SERVI CES, | NC
SONYA M WRI GHT - CERTI FI ED SHORTHAND REPORTER
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1 defendants. 1 understand?
2 M5. KOLB: Staci Kolb for the defendant. 2 A | do. Thanks.
3 VI DECGRAPHER  The oath will now be 3 Q For that sane reason, it's also very
4 adninistered by Sonya Wight, certified shorthand 4 inportant that we don't talk over each other.
5 reporter of Susan Frye Court Reporting, Des Mines, 5 (ftentinmes, in natural conversation, you are going
6 lova 6 to knowwhere | amgoing with a question, | may know
7 M5. BULLOOK:  Prior to the adninistering 7 where you're going with an answer, but because
8 of the oath, pursuant to federal court order in 8 someone's taking down everything we say, we need to
9 Rhode Island, due to the COVID pandenic, all parties | 9 nake sure that we allowthe other person to
10 have agreed to stipulate on the record that the 10 conpletely finish talking and then go ahead and
11 witness is remote and can be sworn in remotely. 11 respond. This is particularly true in Zoom where
12 CORT REPCRTER  Wbul d you rai se your 12 it's inpossible for -- if we're both talking at the
13 right hand, please. Do you solemly swear or affirm |13 same tine, it mites each other out. Ckay? Do you
14 that the testinony you're about to give will be the |14 understand?
15 truth, the whole truth, and nothing but the truth? 15 A Ckay. | do.
16 THE WTNESS: | do. 16 Q Mst inportantly, | want to nake sure that
17 JACK HAYES, 17 you understand ny questions. There nmay be tines
18 called as a witness, having been first duly sworn, 18 when | raise a question in a way that is not
19 testified under oath as fol | ows: 19 necessarily the nost clear, soif at any point in
20 EXAM NATI ON 20 tine you do not understand ny question, please ask
21 BY M5, BULLOXK 21 metorephrase it or toreask it. If you answer ny
22 Q Good norning, M. Hayes. 22 question, | wll assune that you understood ny
23 A Hello. 23 question. Does that make sense?
24 Q As | just said, ny nane's Lori Bull ock. 24 A It does.
25 Can you identify for the record who's in the room 25 Q During the course of the deposition, one
Page 7 Page 9
1 with you? 1 of your attorneys may object to a particul ar
2 A Yes. |'mwith Bob Gorrente and Staci 2 question. Wen that happens, those objections are
3  Kalb. 3 being nmade for the record. You still need to answer
4 M5. BULLOK: And, Ms. Kol b, can you 4 the question unless your attorney specifically
5 identify what law firmyou are with? 5 instructs you not to. So allowhimto say
6 MR COCRRENTE If it's easier, because she | 6 "Chjection" and state his objection, and then you
7 has her audio off, sheisinny lawfirm 7 just can go ahead -- right ahead and answer, okay?
8 M. BULLOK:  Thank you. 8 Along that same vein, M. Corrente, as
9 Q (By Ms. Bullock) M. Hayes, can you state 9 you're defending the deposition, pursuant to the
10 and spell your nane for the record? 10 other depositions, all objections are reserved
11 A Last nane Ha-y-e-s. Jack Hayes. 11  except for formobjections. | would ask that you
12 Q  Have you ever had your deposition taken 12 state the formobjection and briefly what it is on
13 before? 13 the record at the tine that you make it if you
14 A | have not. 14 choose to do so.
15 Q I'msure that your attorneys have gone 15 MR OCRRENTE Qeat.
16  over this with you, but |'mgoing to go over sone 16 Q (By M. Bullock) Thank you. |f you need
17 ground rules just to give you a renminder. The first |17 to take a break for whatever reason, M. Hayes,
18 and the nost inportant is there is a court reporter |18 that's fine. @ ahead and ask me. The only thing
19 taking down everything we say, so for that reason, 19 that | ask is that we not have a question pending.
20 you need to nake sure to give affirnative answers to |20 A kay.
21 every question. The court reporter can't take down |21 Q That nmake sense?
22 things like uh-huhs and huh-uhs, so yes or no. |If 22 A Yes.
23 at any point intine | ask you "ls that a yes or is |23 Q M understanding, you're very busy. |
24 that ano?" | amnot trying totrip youup. | just |24 knowwe're here on a Saturday. So | amgoing to do
25 need to make sure the record is clear. Do you 25 ny best to nmake sure that we get through this
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1 deposition as quickly as possible. Coviously, | 1 A | do.
2 have a fair amount of questions that | need to get 2 Q  Wre you asked to provide Brown -- were
3 answered, but | will be direct and clear as 3 you asked to provide any records in connection with
4 possible, and at the sane tine, if you can be clear 4 that proceeding? That was a bad question.
5 and direct as possible, that will help us get 5 A Help ne
6 through this very quickly. Does that sound fair? 6 Q Dd anyone ask you to do a search for any
7 A Yes, it does. 7 records in connection with this court proceeding?
8 Q Wthout getting into any specifics, is 8 A N
9 there anything about your health or nedication that 9 Q  Were do you currently work?
10  would inpair your ability to fully understand ny 10 A A Brown University.
11  questions and give full and conpl ete answers to ny 11 Q  And what's your rol e?
12 questions today? 12 A I'mthe director of athletics.
13 A There is not. 13 Q  And how | ong have you been in that rol e?
14 Q Are you being represented by the attorneys |14 A Since June of 2012.
15 that are representing Brown in this case? 15 Q Can you tell nme what your chain of command
16 A Yes. 16 at Brown |ooks Iike?
17 Q Before coning here today -- and | say 17 A Sure. | report to the vice president for
18 this, please do not tell me anything that you talked |18 canpus life, and | also have a dotted line to the
19 about -- did you neet, either in person or 19  president.
20 wvirtually, with your attorneys? 20 Q And who's the vice president of canpus
21 A | did 21 life?
22 Q  Wiich ones? 22 A Hsnamis Eic Estes, Es-t-e-s.
23 A Wth Staci Kolb and with Bob Corrente. 23 Q Do you have anyone that directly reports
24 Q And without telling nme what was said, can |24 to you?
25 you tell me approximately how | ong you net with 25 A Yes.
Page 11 Page 13
1 then? 1 Q And who's that?
2 A Mybe two hours. And | should add | et 2 A Olin Sullivan, who's the deputy director
3 with Matthew Caig as well. 3 of athletics.
4 Q And | assune that was not in person? 4 Q Do the coaches directly report to you?
5 A It was not. 5 A The coaches all report -- the coaches have
6 Q DOd you review any docunments in 6 a programadmnistrator on our staff. The program
7 preparation for your deposition today? 7 admnistrators funnel up through the department
8 A | did 8 ultinmately to Golin Sullivan and to ne.
9 Q Can you tell nme what docurents you 9 Q Can you tell me generally, what are your
10 reviewed, please? 10 qualifications to serve as athletic director?
11 A Specifically, | don't know -- 11 A 1've beenin the field of intercollegiate
12 Q  Anything you recal | ? 12 athletics since 1989. | was a student-athlete in
13 A | went through emails that had been 13 college nyself, served as the director of athletics
14 exchanged during this process, spreadsheets that had |14 at Hofstra Lhiversity for eight years prior to
15 gone -- that had been used during this process, 15  comng to Brown.
16 information fromthe meetings. The commttee 16 Q You said you were a student athlete. What
17 neetings. 17 did you conpete in?
18 Q And just so | make sure we're both on the |18 A Sport of lacrosse, Providence Gol | ege.
19 sane page, is that the excellence in athletics 19 Q Earlier when | asked you if the coaches
20 committee neetings? 20 directly report to you, is there a difference
21 A Yes. 21 between the club coaches and the varsity coaches?
22 Q Didl get that nane right? | always mx 22 A There are. There are. Just the -- just
23 it up. Do you understand that we are here on a 23 the varsity coaches work through a program
24  notion by the female athletes at Brown clainming that |24 admnistrator. In the past, there have been two
25 Brown is not conplying with the Cohen consent order? |25 club sport coaches that have, those who have been in
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1 the sport of rugby for men, and sailing. 1 A The standard of performances are based on
2 Q Can you tell ne about any achievements 2 the resources provided to the sports. So you'd
3 you've had as athletic director of Brown? 3 like -- we try to be consistent, but if the
4 A\ have had teans that have won |vy League | 4 resources are different, then the expectations of
5 chanpi onshi ps, students that have been nati onal 5 those sports at times can be different.
6 players of the year. V¢'ve had acadenic 6 Q Doyouthinkit's inportant to have clear
7 all-Awericans. V¢ ve had departnment recognition for | 7 expectations for your coaches and staff?
8 academc progress rates, which is a neasurement of 8 A Yes.
9 academ c success. 9 Q  And why?
10 Q  Have you personal |y had any achi evenent s 10 A The expectations dictate how perfornmance
11 or awards as athletic director? 11 will ultimately be eval uat ed.
12 A Personally | have not. 12 Q Do you have witten policies governing
13 Q Wiat are your responsibilities as athletic |13 expectations for coaches or teans?
14 director? 14 A V¢ do
15 A Day-to-day responsibilities are the 15 Q  Wen were those drafted?
16  managenent of the departnent, fiscal managenent, 16 A | don't know when they were drafted. They
17  personnel managenent, the conpetitiveness of our 17 are provided each year. It's in a departnent nanual
18 athletics program and the facility nmanagenent. The |18 that is a working docurment that is continually
19  bigger picture or long termis fundraising, donor 19  updat ed.
20 cultivation, and the marketing and pronotion of 20 Q Do you personal Iy have any manual or
21 athletics, including the |ong-standing financial 21 witten procedures that govern how you nake
22 well-being of the departnent. And the recruitment 22 decisions in the athletic departnment?
23 and eval uation of coaches. 23 A V¢ do not.
24 Q Qher than recruitment and eval uation of 24 Q Do you have any -- sorry. 1'mgoing to
25 coaches, do you have any other responsibilities as 25 back up. Wen you were tal king about the departnent
Page 15 Page 17
1 it pertains to the coaches? 1 manual, do you know when that was |ast updated?
2 A N 2 A | believe it was last updated for the
3 Q Do you have any responsibilities as it 3 '19-'20 acadenic year.
4 pertains directly to the students? 4 MR OCRRENTE  Just to be sure that the
5 A Direct responsibilities, | do not. 5 record s clear, | think by that, the witness means
6 Q  Wen you say "coaches" again, when you 6 2019 through 2020.
7 refer to coaches, are you referring to varsity 7 THE WTNESS:  Yes. Yes.
8 coaches? 8 MR OCRRENTE. Not a hundred years ago.
9 A Yes, | am 9 THE WTNESS:  Yes. The 2019- 2020 academic
10 Q Do you have any day-to-day 10  vyear.
11  responsibilities or overall responsibilities as to 11 Q (By Ms. Bullock) That's good. | was goi ng
12 the club team coaches? 12 to-- if it's 1919 --
13 A | donot. The club teamcoaches report to |13 A Yeah
14 a manager of club sports. 14 Q -- it's parchnent.
15 Q Soisit safe for me to assume when you're |15 A Yes.
16  tal king about coaches for the rest of this 16 Q Do you have any nmanual s or procedures that
17  deposition, you' re talking about varsity coaches? 17  govern teamsize requirements?
18 A Yes, | am 18 A N
19 Q | just want to nake sure we're on the sane |19 Q Do you have any nanual s or procedures that
20 page. 20 govern roster managenent?
21 A Sure. 21 A N
22 Q As an admnistrator, do you think it's 22 Q You don't have anything in witing. Do
23 inportant that you hold all of your coaches and 23 you cormuni cate the sane requirenments on team sizes
24  staff working underneath you to the sane standards 24 or your nanagerment of your nen's and wonen's teans
25 of performance? 25 with the coaches?
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1 A Sothat | understand the question 1 Director's Desk Reference?
2 correctly, we do not have a manual that says a 2 A | do not.
3 teams roster can only be as high as a specific 3 Q As athletic director at Brown, are you
4 nunber. Annually we reviewrosters with each team 4 responsible for ensuring that Brown's athletic
5 and we at that time could have di scussions about 5 programis in conpliance with Title IX?
6 where we anticipate a roster nmight be for the 6 A That is ny -- that is one of ny
7 upcomng year, and then we would deternine if that 7 responsibilities.
8 roster size will be permssible. But we do not have | 8 Q Wat's your understanding of the
9 anything -- a docunent in witing that has specific 9 requirenments of Title X for athletic participation?
10  nunbers that teans must have or cannot go over. 10 A That the participation shoul d be
11 Q Sothere's a couple things there. Hw 11  conparabl e -- the participation percentages shoul d
12 long have you been doing the roster reviewwth each |12 be conparable to the undergraduate popul ation.
13 coach? 13 Q How do you deternine the undergrad
14 A Since |'ve been at Brown. 14 popul ation?
15 Q Isthat awitten docunent? 15 A That nunber is provided to our department
16 A No. That reviewis done with each team 16 froman institution -- frominstitutional research.
17 andit's not inawitten nanual or docurent. 17 Q Do you know who provides it?
18 Q And then you stated that you go through -- |18 A | don't know specifically.
19 feel free to correct meif I'mwong. You go 19 Q Wen is that provided usually?
20 through sort of the anticipated size of the team 20 A Late Septenmber. W're given an
21 and then you deternine if that roster sizeis 21 anticipated percentage, but it's confirned by late
22 permssible. Hwdo you knowif it's permssible or |22 Septenber, maybe early Cctober.
23 not? 23 Q Do you have the anticipated percentage for
24 A V¢ deternmine if it's permssible on the 24 this year?
25 men's side because it's only on the men's side that |25 A For the year that's -- the 2020-'21?
Page 19 Page 21
1 we manage those rosters. So we will look at the 1 Q  VYes.
2 beginning of each year at what the proposed rosters 2 A Yes. | believeit's 52. 3.
3 are fromeach sport, use that as a snapshot of how 3 Q Do you have any docunents that reflect
4 the year will begin; and then we nanage fromthere, 4 that anticipated percentage?
5 andif we feel that in the nunbers that have been 5 A | do not.
6 provided that we woul d not be neeting the 6 Q Howdid you find out about it?
7 proportionality requirements or the variance on 7 A From adm ssi ons.
8 proportionality, then we woul d have conversations 8 Q Like in a phone call?
9 with the coaches of the men's teans about having to 9 A Yes. Yeah. There may -- yeah. | don't
10 adjust those rosters. 10 believe there's an email going back and forth on
11 Q  Wen you say adjust those rosters, do you |11 that. | think it was in a phone call wth the dean
12 nean reduce then? 12 of admi ssions.
13 A | do 13 Q Is that sonething you could | ook for and
14 Q  The departnent rmanual that you referenced, |14 provide to your attorneys if it exists?
15 is that a public docurent? 15 A Yes.
16 A | don't believe so. 16 Q Thank you. You are aware that Brown
17 Q Do the student-athl etes have access to it? |17 university was found to be in violation of Title IX
18 A The student-athl etes have access to a 18 in the Gohen v Brown lawsuit, correct?
19 student-athl ete handbook, which would be different. |19 A | am
20 Sone of the information may be -- may be shared in 20 Q Howdid you learn that infornation?
21 both, but it's a different docunent. 21 A | renenber hearing about it when | was
22 Q  Thank you. Do you have a copy of the 22 working at another institution. | did not know many
23 Athletic Drector's Desk Reference? 23 of the details until | came to Brown. | did not
24 A Dol have a copy of -- 24 know any of the details until | came to Brown.
25 Q It's abook that -- the Athletic 25 Q  And when you came to Brown, who told
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1 you -- did you | earn about the details? 1 overarching objective is the sang, to provide equal,
2 A A sonme point. | can't recall exactly 2 equitable opportunities for men and woren.
3 when, but | did learn about it, and |earned about 3 Q I'mgoing to show you what has -- share ny
4 the process by which Brown manages the 4 screen with you here. This was a previously narked
5 proportionality. 5 exhibit. Can you see ny screen?
6 Q Wit was told to you as to the process 6 A | can
7 that Brown uses to manage proportionality? 7 Q Thisis anenmil, if you see at the top
8 A A the tine, the staff nenber who was 8 here, fromM. Samuel Mencoff to yourself. It
9 responsible for athletic conpliance shared with ne 9 starts at Bates 24794. It was part of the
10 that there is a roster count on the first date of 10  deposition fromyesterday.
11 conpetition and the last date of conpetition. Those |11 MR OCRRENTE  Counsel, do you want to
12 nunbers are averaged to cone up with a val ue for 12 identify when that was previously marked and as
13 each sport. And that the athletic participation has |13 what?
14 to be in proportion with the undergraduate 14 M5, BULLOXK  Yesterday's deposition with
15  population with a variance of 3.5 percent. 15 President Paxson. Sonya, do you -- | don't have
16 Q Does that 3.5 percent change at any tinme? |16 officially narked exhibits yet. | apologize. |
17 A iy if the makeup of the nunber of sports |17 think it's 3.
18 were to change, so that if a men's programwas added |18 (Reporter clarification.)
19 or awonen's programwas transitioned to a -- out of |19 MR OCRRENTE No, that's not Exhibit 3.
20 varsity status, that that 3.5 would then be reduced |20 Is that document in the pack you sent us a couple
21 to 2.25 percent. 21  ninutes ago?
22 Q Do you renenber the staff person that told |22 M5, BULLOXX | don't think it is because
23 you about that? 23 | thought it was part of yesterday's so | apol ogi ze.
24 A There were two people, neither of whomare |24 M CORRENTE  So we don't have that
25 at Brown. (ne is Joan Taylor, who is retired. The |25 document?
Page 23 Page 25
1 other person is Sarah Fraser, who works in the 1 M5, BULLOK Not in paper form no. It's
2 athletic department at Quinnipiac Uhiversity. 2 just on the screen.
3 Q DOdM. Fraser used to work at Brown? 3 MR OCRRENTE |'mgoing to object to
4 A She did. 4 questioning himabout it if we don't have it.
5 Q  But she's now at Quinnipiac? 5 M5, BULLOCK:  You have it on the screen.
6 A She's now at Quinni piac. 6 There's no basis for that objection. In a nornal
7 Q Just wanted to make sure you weren't just 7 deposition, | would hand you a copy of it. | have
8 receiving information fromsonebody who works at 8 done so virtually, which is pernitted.
9 Qinnipiac. Ckay. |s there soneone serving in a 9 MR OCRRENTE  You can continue to
10 simlar role to Joan Tayl or and Sarah Fraser now? 10 question. |"mobjecting to asking hi mabout
11 A That role is admnistered by a Bridgette 11  docurents that you haven't sent us, but go ahead.
12 Gahill, and she's the person that nmanages t hat 12 Q (By Ms. Bullock) So, M. Hayes, do you
13 operation now. 13 recall -- I'mgoing to show you the entire docunent
14 Q Do you believe that there is a difference |14 so that -- |'mgoing to scroll down so you can see
15 between the requirenents of Title | X proportionality |15 the entire document, and then I'll ask you questions
16  conpliance and the consent decree? 16 about it, okay?
17 A Can you ask the question one nore tinme, 17 A Yes.
18  pl ease? 18 M5. BULLOK: Lynette, woul d you be able
19 Q Yeah. Let ne seeif | can be clearer. 19 to send a copy of this to defendants?
20  You kind of explained your understanding of Title IX |20 M5. LABINGER H. Can you hear ne?
21 and the athletic participation requirenents, and in |21 M5 BULLOK  Yes.
22 the consent decree, do you believe that those are 22 M. LABINGER Can we take 30 seconds
23 the same? 23 so0 -- | can stay on the screen. | have the
24 A | believe the count -- there's a 24 docunment. | just could not get back to the sound.
25 difference in the nmechanics. | would say the 25 I'mtechnol ogically challenged. Gve ne 30 seconds
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1 tosendthis to everyone. | have it right now 1 Q Andthen as aresult of this email, did
2 kay? 2 you provide to M. Mencoff this information
3 M5. BULLOK:  Thank you. 3 regarding sizes of other Ivy League school s'
4 MB. LABINGER |'mjust going to go off 4 athletic teans and variances?
5 sound right now. 5 A 1 did | don't knowif it was in response
6 Q (By M. Bullock) M. Hayes, would it be 6 tothat email, because | believe that enail was to
7 easier for me towait until you have a copy of it in | 7 the president, and maybe he had attached this to it.
8 front of you, or can you read it off the screen? 8 He had asked ne about this earlier. | provided
9 A | canseeit. 9 this, and then | believe this is what was attached
10 Q Do yourecall receiving this enail? 10 to his email to the president.
11 A | do. 11 Q Sol'mgoing to go back to ny previous
12 Q And who's M. Mencoff? 12 question. Do you believe that the requirements
13 A M. Mncoff is the chancellor of Brown 13 under the consent decree are the sane as they woul d
14 University. Besimlar to-- | believe sinlar to 14 be if you were just subject to Title IX and not to
15 Dbeing the chair of board of trustees. 15 the consent decree?
16 Q CGanyou read for me this portion of the 16 A Yes. As | saidearlier, | said-- |
17 email fromM. Mencoff? 17 referenced earlier that the mechanics are different,
18 A Sure. Do you want ne to read through it 18 and the counting is different. Wich does then play
19  right now? 19 into things such as proportionality.
20 Q Canyouread it out |oud? 20 Q Can you el aborate on that for ne a little
21 A Sure. "But here's anidea. Could we use |21 hit?
22 this noment, where anger and frustration, especially |22 A Yes. Inthe counting in the consent
23 fromtrack and squash, are intense and building to 23 decree, for the sports of track, there are three
24 go after the consent decree once and for all? Could |24 seasons, cross country, indoor track, and outdoor
25 we channel all this enotion away fromanger at Brown |25 track. In the consent decree, a cross country
Page 27 Page 29
1 toanger at the court and kill this thing? The 1 student who participates in track can be counted
2 argument would be that the consent decree is forcing | 2 twce. Atrack participant can be counted one tine.
3 ustoelinnate these sports, and the court woul d 3 For the purposes of EADA reporting, a cross country
4 then be bonbarded with enails and calls, as we are 4 runner who participates in the track programcan
5 now Ve would be aligned then with all those who 5 count three tines. And the track participants who
6 oppose us now " 6 participate in indoor and outdoor can count twi ce.
7 Q Dd you skip over a word there? 7 Sothere's adifferent count with respect to cross
8 A Yeah. | don't knowit. 8 country track and field.
9 Q  Pestilential? 9 There's a second difference, and that is
10 A 1 don't know that word. 10 that in the EADA reporting, it is -- the nunbers
11 Q kay. You don't know what it neans? 11 that we provide are based on the first date of
12 A 1've got a sense fromreading, but | did 12 conpetition. In the consent decree, it is an
13 not knowit and I do not know how to pronounce it. 13 average of the first date of conpetition and the
14 Q kay. |If you could read the next 14 last date of conpetition. Those are -- when | refer
15  paragraph here. 15 to the mechanics being different, that's what 1'm
16 A "l've asked Jack to anal yze whether if we |16 referring to.
17 were no longer subject to the consent decree and had |17 Q Do you believe, as M. Mncoff's emil
18 the latitude to operate within the bands of our Ivy |18 suggests, that Brown University would be allowed to
19 peers, could we achieve the roster size realignnent |19 operate at a higher variance than the 3.5 or now
20 that we are seeking even while retaining track, for |20 2.25?
21 exanple. V& mght be able to do the same -- we 21 A | don't know | knowthat -- | just know
22 nmight be able to get to the sane place in a 22 that the count would potentially be different.
23 different way. |'mnot suggesting a change of 23 Q I'mgoing to direct you to -- you woul d
24 strategy, but it would be worth knowi ng what our 24 agree with ne that other |vy League school s operate
25 options are." 25 with a higher variance, correct?
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1 A There are other schools that operate with 1 M. BULLOOK:  Thank you, Matthew
2 a higher variance, yes. 2 MR OORRENTE  Are you marking a single
3 Q Is it your understanding -- is it your 3 page or is it a miltipage docurent?
4  belief that they are in conpliance with Title I X? 4 M5. BULLOK: It's three pages. It goes
5 A 1 don't know how they conply. 5 from776 to 778. 24776 to 24778, so the record is
6 Q Wuld you agree with nme that M. Mncoff 6 clear.
7 inhis email believes that without the consent 7 Q (By M. Bullock) M. Hayes, did you
8 decree, Brown would be allowed to operate at a 8 prepare these scenarios, is what 1'mgoing to call
9 higher variance? 9 them at the request of M. Mencoff?
10 A | don't know what M. Mencoff believes, 10 A Not at the request of M. Mncoff. It was
11 but | knowthat in looking at that document, you can |11 not.
12 see that -- and he coul d see that school s operated 12 Q Wy did you prepare these, then?
13 with a variance that was significantly higher than 13 A | was using this as an exanple to show
14 ours. 14 that there are different options. | believe --
15 Q I'mgoing to show you -- just one nonent. 15 could you just tell me again, isit -- nowl have it
16 It's not letting ne -- the joys of technology. Just |16 in front of me. So this is June 4.
17 one nonent. W& can go off -- no. That's fine. 17 Q  VYes.
18 It's not letting ne share ny screen in the way 18 A Sothisis at atime when we're having
19 that -- can you see ny screen? 19  conversations about track and we are | ooking at
20 A | can. 20 different scenarios. | amtrying to | ook at
21 Q | apologize. | was getting an error 21 options, and I"'malso trying to do so in a way that
22 message. Ckay. Thisis an email fromyou to 22 maintains the conmtment to proportionality. Sol'm
23 M. Mencoff on June 4th, Bates nunber 24776. Again, |23 looking at different ways that track mght conme back
24 1"l scroll through the whole thing so you can see 24 in, and I'malso showing that the count on track,
25 it on the screen. 25 depending on how you count that sport, leads to the
Page 31 Page 33
1 A kay. 1 participation percentages changi ng.
2 MR COCRRENTE  Counsel, was that a 2 Q So scenario one is using the roster -- you
3 docurent that was sent to us? 3 say planned roster totals. Does that mean without
4 M5. BULLOOK: It should be. It should be 4 track, men's track, field, and cross country?
5 in the stack. 5 A A thetine, | believe that's what it
6 MR CCRRENTE Can you tell us where 6 neans, yes.
7 because they' re apparently not even in order? 7 Q If I refer toit as nen's track when | --
8 M5. BULLOOX: | don't -- | apologize. | 8 instead of nen's track, field, and cross country, do
9 sent conbined PDFs so ... 9 you understand what | nean?
10 Q (By Ms. Bullock) I"'mgoing to scroll 10 A | certainly do.
11 through here. M. Hayes, do you recall sending this |11 Q And so would scenario 2 just be adding
12 emil? 12 back in nen's track but no other changes?
13 MR ORRENTE Vit a mnute. Can you 13 A Yes.
14 tell us where it is in the stack? W& have 130 pages |14 Q Is that what you nean by "Using our
15 of docunents all mxed up. 15 planned roster total s"?
16 MB. BULLOK: | don't know, Bob. | hit 16 A Yes, that's what | neant.
17  conbined PDF because defendants asked for it as one |17 Q  Wen you say "planned roster totals,"
18 giant PDF, and it conbines and | sent it. 18 where did those nunbers cone fron?
19 M. LABINGER If | may, | will try to 19 A Those woul d either come from-- | believe
20 findit and email it to you. Qdve ne 30 seconds. 20 at this point we're having conversations with
21 MB. BULLOK: \¢ will mark this as 21 coaches about what their -- what they plan for a
22  Exhibit 2 22 roster in the upcom ng 2020-2021 acadenic year.
23 MR CRAIG For Brown's benefit, | believe |23 Q Sothereisn't some sort of witten-down
24 it begins towards the end around page 110-ish of the |24 plan of what the rosters will -- the roster nunbers
25 set of docunents out of 130. 25 wll be next year?
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1 A N 1 participants here. Were did that nunber cone fron?
2 Q And then in scenario 3, this is using 2 A Soduring the -- after the announcerent on
3 those planned roster totals, adding back in the 3 My 28, in discussing howwe may bring track back,
4 track team and then adding in the woren's 4 we had conversations wth coaches about where their
5 equestrian team correct? 5 rosters would be, and this was the nunber that we
6 A Yes. And the point there was -- | used 6 used for track.
7 wonen's equestrian as an exanple. | could have used | 7 Q So that was a specul ation going forward
8 any sport in there. Just | was show ng what happens | 8 about the 2020-2021 roster?
9 when -- to the percentages when you add nen's track 9 MR OCRRENTE: (bject to the formof the
10 in and what happens when a wormen's teamis added. 10 question. He didn't say it was specul ation.
11 Q  And then you acknow edge the variance is 11 Q (By M. Bullock) You can answer.
12 about 1 percent inthe third -- 12 A | believe -- yes, this was based on what
13 A Yes. 13 we thought the roster woul d be going forward.
14 Q -- scenario, right? 14 Q  And then you say here "S nce we have been
15 A Yes. 15 previously sued, we would likely be best off if we
16 Q M. Mncoff says, "If we weren't subject 16 were as close to 52 percent as possible," correct?
17 to the consent decree, couldn't we easily operate in |17 A Yes. Knowing what the undergraduate
18 scenario 2?" Do you see that? 18 popul ation percentages were going to be, | wanted to
19 A | do. 19 nake sure that we conplied with this to the best
20 Q Do you know what he neant by that? 20 degree we could and nmake sure we stayed within that
21 A | do not. 21 2.25.
22 Q In scenario 2, you woul d not achieve the 22 Q  And so you acknow edge that you coul d
23 2.25 percent, correct? 23 easily get there in scenario 3 where you add anot her
24 A In scenario 2 -- scenario 2 -- can you 24 vonen's team back, correct?
25 show me where you have that? 25 A Yeah. | would say that | acknow edged
Page 35 Page 37
1 Q  Your variance -- in scenario 2, whichis 1 that we would be able to be closer to that -- to
2 adding men's track, your variance woul d be greater 2 work within that variance if we had additional wonen
3 than the 2.25 percent, correct? 3 added in. Inthis exanple, | used equestrian. The
4 A That is correct. 4 purpose of the parentheses with the nunber was so
5 M CRAG Can | just make sure I'm 5 that we woul d be focused on the nunber of people,
6 looking at the right part of the document where it's | 6 participants.
7 greater than 2.25? 7 Q Do you know -- do you recall -- sorry.
8 Q (By Ms. Bullock) Absolutely. So using our | 8 The 467 nale athletes that's in the planned rosters,
9 planned roster totals and adding men's track (60 9 are those based on -- what nunbers are those based
10 participants), it's 467 male athletes, which is 10 on?
11 50.6 percent of the student athletes, 456 fenale 11 A The 407 and 4567
12 athletes, which is 49.4 percent of the 12 Q QO any of these.
13 student-athletes, and you state up here that it's 13 A The nunbers are based on what our plan
14 trending towards 52 percent fenale, correct? 14 was. As we went through this process, we were
15 A Correct. Sothat's why -- yes. In that 15 trying to plan what roster sizes we woul d
16  exanple of just adding track, based on the totals 16 anticipate. As we went through this, it was
17 that | had at the tinme of nen's and wonen's teans, 17 inportant for us to make sure that we stayed within
18 in using these nunbers, we would not be within the 18 the variance and net what that requirement of the
19  2.25 percent. 19  consent decree was.
20 Q Do you know why M. Mencoff believes -- 20 So we were continually |ooking at roster
21 why he said, "If we weren't subject to the consent 21 sizes throughout this process and | ooking to see
22 decree, we could easily operate at a variance of 22 what the inpact on any of these decisions woul d have
23 3.6"? 23 on the overall population of nmale and fenal e
24 A | don't. 24 student-athl et es.
25 Q Just for clarification, you have 60 25 Q Do you believe Brown woul d have nore
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1 freedomto reduce the size of its women's teans if 1 the makeup of the committee.
2 it were not subject to the consent decree? 2 Q You didn't select any of the commttee
3 A | don't know -- nore freedomto elininate 3 nenbers?
4 or reduce? | don't know | think the consent 4 A | did not.
5 decree was put in place to support wonen's 5 Q Dd you serve on the comittee?
6 athletics. Brown has net it for many years, and | 6 A | did not serve on the coomittee. | had a
7 don't knowif it would -- if the intent would be -- 7 rolewith the group, but | was not a conmittee
8 | don't believe the intent would be to do anything 8 nmenber.
9 negative to wonen's athletics if the consent decree 9 Q Wat was your role with the group?
10 didn't exist. 10 A To prepare information for the neetings
11 Q Do you believe that the consent decree's 11 and to answer any questions during the discussion,
12 gender proportionality requirements hurts the nale 12 follow up on any questions that they mght have.
13 athletes? 13 Q I'mgoing to have you look at -- actually,
14 A The requirenment? The requirement of the 14 real quick, as you understand it, do you understand
15 2.25 percent variance? 15 that the conmttee was given certain charges as a
16 Q  Yes. 16 committee?
17 A | don't believe the requirement does. | 17 A Yes.
18 think the count does. 18 Q Ddyouaplay arole in deciding what
19 Q Wat do you nean by that, "the count 19 those charges woul d be?
20  does"? 20 A | had discussions with the president about
21 A 1 think the way that -- excuse ne. The 21 a commttee being put together, but the specific
22 way that track, for exanple, is counted at Brown is |22 charges, | did not determne what those charges
23 different than the way that track is counted for 23 wvere.
24 other schools trying to -- if other schools are 24 Q Dd President Paxson consult you at all?
25 conplying and reporting information through their 25 A Yes.
Page 39 Page 41
1 EADA they are all counting track differently than 1 Q As to what the charges of the commttee
2 Brownis. 2 should be?
3 Q Do you believe the consent decree requires | 3 A I'msorry. She -- questions about -- we
4 youtolimt the sizes of nen's teans? 4 discussed the subject natter and the objectives, but
5 MR COCRRENTE  (bject to the question. 5 ultinmately the specific charges to theml believe
6 The decree says what it says. You can answer. 6 were put together based on conversations that we had
7 THE WTNESS:  No. 7 about this process.
8 Q (By Ms. Bullock) Do you believe it 8 Q Sotothe best of your menory, what
9 requires you to add wonen to the wormen's teanms? 9 conversations did you have about what the purpose of
10 A N 10 the commttee was?
11 MR CCRRENTE  Sare objection. You can 11 A The purpose of the coomittee was to | ook
12 answer. 12 at the nunber of sports that Brown offered and
13 THE WTNESS.  No. 13 looking at that in the context of how we maxi mze
14 M. BULLOK: V' ve been going for about 14 our conpetitiveness with our athletic program
15 an hour. This would be an okay place to take a 15 Q Anything el se?
16 five-nmnute break. 16 A N
17 MR CCRRENTE  (kay. Thanks. 17 Q I'mgoing to show you what has been
18 VIDECRAPHER ' f the record at 18 previously narked as Exhibit 6. This was nmarked in
19 10:08 a.m 19  President Paxson's deposition.
20 (Recess taken from10:08 to 10:20 a.m) 20 M CRAIG Lori, are you going to remark
21 VIDEOCRAPHER  On the record at 10:20 am |21 it for this deposition, though?
22 Q (By Ms. Bullock) M. Hayes, we previously |22 M5. BULLOXK: | canif that's cleaner. So
23 nmentioned the excel l ence on athletics commttee. 23 | canremark it as Exhibit 3.
24 Ddyouplay arole in creating that commttee? 24 M CRAIG | think it may be cleaner just
25 A 1 didnot play aroleinthe creation of 25 since we're sort of restarting the nunbers.
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1 M5. BULLOK: That's fine. 1 Q (By M. Bullock) Yeah. If you look -- at
2 Q (By M. Bullock) Dd President Paxson 2 the bottomof your page, M. Hayes, there's a string
3 share with you the charges of the commttee? 3 of nunbers that say "Brown2020." Do you see that?
4 A Shedid. 4 A | do.
5 Q And we have here -- and I'Il represent to 5 Q Can you look at the one that says "26995"?
6 you that President Paxson testified yesterday that 6 A Yes, | seeit.
7 this was the initial list of charges. Have you seen | 7 Q  Have you seen this version of the
8 this docunent? 8 comittee charge?
9 A | have seen this docunent. 9 A Again, | don't believe | sawthis version.
10 Q And then she testified yesterday that this |10 | had conversations on this subject matter
11 was not the final list of charges, that it was 11 throughout, but | can't say for sure that | sawthis
12 reduced before it was given to the coomittee. Did 12 version.
13 you have discussions with President Paxson about 13 Q If you see there in the second paragraph,
14 reducing the charges to the cormittee? 14 the very last sentence, it says, "The goal should be
15 MR COCRRENTE | object to the formof the |15 to reduce the overall nunber of varsity sports to no
16 question. I'mnot sure that that is an accurate 16 nore than 25."
17 recitation of what President Paxson testified to. 17 A | see that.
18 Q (By M. Bullock) Let's ook -- 18 Q Is that sonething that you and President
19 MR CCRRENTE It's ny understandi ng she 19  Paxson di scussed?
20 said that Exhibit 5 was the initial draft and 20 A Yes. It was a conversation about what
21 Exhibit 6 was the final charge to the commttee. 21  would be the right size, what would be the right
22 He's looking at Exhibit 6. 22 nunber of sports, yes.
23 M5. BULLOX: | nay have accidental |y 23 Q Howdid you come up with 25?
24 pulled up the wong one, then. M mstake. Let's 24 A Inlooking at the -- and this was a rough
25 unmark that one. 25 estimate or a conversation that didn't necessarily
Page 43 Page 45
1 MR COCRRENTE Did you say unmark that? 1 have specifics, but in looking at our operating
2 M5. BULLOOX: |'d prefer to do this inthe | 2 budget conpared -- and the nunber of sports we
3 correct order, then. But hold on. Sorry. If you 3 offered and the operating budgets of other school s
4 were sitting infront of ne, | would just show you 4 in the |eague and the nunber of sports that they
5 the docurent | have in front of nme, but | have to 5 offered, that a significant reduction would be
6 get it pulled up. 6 needed to be conpetitive. That was a nunber as a
7 Q (By M. Bullock) Ckay. This was 7 starting point that was put out there.
8 previously marked as Exhibit 5. VeIl just mark 8 Q Is that sonething that was shared with the
9 this as Exhibit 4. Sothisis aninitial draft of 9 comittee?
10 the charge on -- did you see -- have you seen this 10 A | don't believe it was.
11  draft, M. Hayes? 11 Q Is that sonething that you shared with the
12 MR COCRRENTE Let ne get himExhibit 5 12 committee?
13 from Paxson. 13 A | did not share a specific nunber with the
14 M5, BULLOK:  Ckay. 14 committee.
15 THE WTNESS:  No, | woul d not have seen 15 Q You also agree that one of the goal s of
16 this enail. 16 the commttee was to increase gender equity?
17 Q (By M. Bullock) Dd you see the 17 A Yes. | would say one of the goals of the
18 attachnent, which was the initial draft of the 18 conmittee, in examning the nunber of sports we
19 comittee on -- 19 offer and whether or not to transition some of those
20 A Is that what we have as Exhibit 6? Is 20 sports to club sports, was always to be cogni zant of
21 that Exhibit 6? 21 the gender bal ance.
22 Q FromPaxson's deposition, yeah. They are |22 Q Do you agree that the final conbination of
23 slightly different. Soif you look -- 23 varsity teans that was announced on My 28th was
24 MR CRAG Can you identify the Bates 24 able to get Brown closer to gender proportionality
25  nunbers? 25 than it had ever been before?
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1 A Yes. 1 one that we discussed back and forth. It was one
2 Q Sowe--correct neif I'mwong. | 2 that -- it wasn't as straightforward necessarily as
3 believe there were conmittee neetings on March 10th, | 3 awn-loss record, but it was a conbination of
4 April 17th, and May 14th. Does that sound right? 4 different factors that we felt were inportant.
5 A That's correct. 5 Q At some point, did you provide ratings for
6 Q DOd you attend each one of those neetings? | 6 each of the teans?
7 A I did 7 A \Wdid
8 Q  Wre those neetings all virtual ? 8 Q Wés that sonething you did al one?
9 A The first neeting was not, although I 9 A No. That was on -- for instance, on the
10 believe the president participated virtually, but 10 facility piece, we worked with our own facilities
11 the first neeting -- and maybe one other commttee 11  department in athletics on gauging the interest --
12 nmenber, but | was in the room Qher -- |'msorry. 12 gaugi ng where we woul d eval uate each one of our
13 Qher commttee nenbers were virtual too, but | was |13 facilities. Wthout providing any context to what
14 in the room 14 we were doing, we just asked themto do that. And
15 Q You were in the roomwth? 15 then that's howwe came to information like that.
16 A Kevin Mindt and E |l een (ol dgei er and 16 Q I'mgoing to share with you -- thisis an
17 Marguerite Joutz. The others who participated, 17 email fromMrguerite Joutz to you, Bates stanp
18 including the president, participated virtually. 18 26721.
19 Q  You conducted those neetings over Zoon? 19 M5, BULLOX And then, M. Corrente, for
20 A Yes. 20 your own benefit, it includes the Excel spreadsheets
21 Q And did the president attend each of the 21 that were provided behind it, but those were
22 nmeetings virtually? 22 produced in native form and so they do not have
23 A | do not know about the April meeting. 23 Bates stanps on them
24 My, | believe she -- by My, everyone was virtual. |24 MR CCRRENTE  Counsel, can you tell us,
25 Q Soshe-- you're not sure if she attended |25 since they don't have Bates nunbers on them how
Page 47 Page 49
1 the April neeting, but she virtually attended the 1 many pages in total you're including there?
2 March nmeeting and then the My neeting? 2 M5, BULLOX Six pages total.
3 A | believe so, yes. 3 Q (By M. Bullock) Do you have the docunent,
4 Q Adinthe April neeting, were you, again, | 4 M. Hayes?
5 there in person? 5 A | do
6 A No. The April neeting was fully virtual 6 Q Sothis was an email that was sent -- this
7 as well. 7 wll be marked as Exhibit 5. This is an email that
8 Q Prior tothe start of the March neeting, 8 was sent on February 20th. Is that around the tine
9 did you put together any infornation for the 9 that you were preparing information for the
10 neetings? 10 comittee?
11 A 1 did | worked with the president on 11 A Yes.
12 that. V¢ put information together for the 12 Q This is a spreadsheet that was sent to
13 committee. Success and win-10ss records of teans. 13 you, correct?
14 Facility assessments. Community interest. Those 14 A Yes.
15 were the types of things that we put together. 15 Q Wat was the purpose of this spreadsheet?
16 Q Howdo you gauge community interest? 16 A | think the purpose of this spreadsheet
17 A Based on -- several factors we took into 17  was just to showwhat the funding levels are for all
18 account. Qur ability to host events on our own 18 of our sports, but it was not information ultimtely
19 canpus. The nunber of schools that offer the sport |19 shared at the conmittee |evel.
20 throughout the country at the Dvision | level. And |20 Q And waes the funding | evel part of -- did
21 then past history of attendance at games throughout |21 the funding levels play a role in the decision of
22 the years in different sports. 22 which teans to elimnate?
23 Q Vs that criteria that was given to you, 23 A It didnot, and that's why that
24 or did you create that? 24 information was not shared with the commttee
25 A W -- it wasn't givento ne, but it was 25 nenbers.
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1 Q If you look at page 5 -- and it's not 1 higher, and to ne, | believe it would show that they
2 going to have a Bates stanp. Do you know who 2 wvere counted the way an EADA count is, where the
3 created this spreadsheet ? 3 cross country runners are counted three tines and
4 A | donot. It may have been Marguerite. 4 the track participants are counted twce, but |
5 Q Sothere's a couple different col ums 5 can't confirmthat.
6 here, and | just want to make sure | understand and 6 Q Is there a reason that you woul d use the
7 we're both talking about the sane thing. So it says | 7 EADA nunbers rather than the nunbers pursuant to the
8 "Roster" and it says "Average Roster, w nning 8 consent decree when you' re tal king about roster
9 teans." Wat does that mean? 9 sizes at Brown?
10 A A the time, we were |ooking at, over a 10 MR OCRRENTE. (bject to the formof the
11 five-year period, what were the average roster sizes |11 question. He didn't prepare the spreadsheet. You
12 of teans that won |vy League chanpi onships in any 12 can answer.
13 sport. 13 THE WTNESS:  The only tine that we woul d
14 Q  And where woul d she get that information, 14 use -- the reason for using the EADA count is to
15  or where woul d you get that informnation? 15 conpare to other institutions because that's how
16 A Ve would get that information by going on |16 other institutions are counting their nunbers. So
17 the Ivy League website to get the chanpions, and 17 when we are showing our totals to -- and roster
18 then by going on the EADA website to get what the 18 sizes to conmittee nenbers, in order to give a frame
19 roster sizes were of those specific teams. And our |19 of reference, we have to use what the other
20 office conpiled that information. 20 institutions use, and that's why at times you'll see
21 Q And then the next colum is "Qurrent 21 us in docunents go back and forth, because using the
22 (3-year average)." Wat does that refer to? 22 consent decree count really woul d be m sl eading
23 A | believe that was the average of Brown's |23 because the other schools don't have to do that. So
24 roster size over the previous three years. 24 there are tinmes where we reference EADA so that it
25 Q And are those -- | assume this came to you |25 can be a true conparison with other institutions.
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1 with those nunbers put init already, correct? 1 Q (By M. Bullock) And then "ldeal Roster"?
2 A | believe it was, so it would have been 2 A ldeal roster, this nunber -- again, this
3  nunbers that we had initially provided to her. 3 was a process that went on for nonths, where we went
4 Q  Here under nen's track and field and 4  back and forth on what we woul d consider an ideal
5 wonen's track and field, where did those nunbers 5 roster, coaches' input, but at the end -- at the
6 cone fron? 6 end, our ideal roster was based on requesting
7 A Qur nunbers -- all of our nunbers woul d 7 information -- before a decision was nade ultinately
8 have come from-- well, what | can't recall right 8 on the nunber of sports, was based on what coaches
9 nowis if our nunbers are conming off the EADA report | 9 had provided to us as a nunber for what their ideal
10 or if they're coning off the consent decree count, 10 roster would be in responding to an email that | had
11 but they woul d be consistent. They woul d have all 11  sent to each one of them
12 come fromone or the other. M sense is that they 12 Q And then for admssion slots, are those
13 are conming off -- they are comng off the consent 13 called sonething el se?
14 decree count. 14 A Ether admssion slots or adm ssion
15 Q And you agree with me that under the 15  supports.
16  consent decree, track and field can only count once, |16 Q And the current three-year average, is
17 plus cross country, correct? 17 that at Brown?
18 A Correct. 18 A That would be at Brown.
19 Q Youcan't -- 19 Q And then, again, the ideal, where does
20 A That the cross country runners would count |20 that nunber come fron? WWere would that nunber cone
21 as part of track, so those cross country runners 21 fron?
22 would be a two-person count, and the track 22 A | think utimately that would be a nunber
23 participants would count one tine. So | can't tell 23 that woul d be placed in when we knew what roster
24  fromthis if it's an-- | actually think it's an 24 size we woul d eventual |y agree upon. The roster
25 EADA count the way this is. These nunbers are 25 size -- for many teans, the roster size and the
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1 adnmission slots are a function of each other, so 1 isnot correct -- that there were no mnutes at the
2 that would -- that and the ideal roster size are 2 meetings.
3 related. 3 A There vere not.
4 Q And you said that you -- do you recal | 4 Q And real quick, you -- sorry. In the
5 when you sent the emails to the coaches asking them | 5 previous one, | asked if those were 18 additional
6 for their ideal roster size? 6 wonen, and you said not additional wonmen but
7 A | don't have that date. | want to say 7 additional opportunities. WWat do you nean by that?
8 it'sinearly My. 8 A | mean by that that you coul d have the
9 Q I'll share with you, this is Bates nunber 9 same 18 wonmen who were part of the women's sailing
10 26695. It carries over onto 26696. This is 10 programal so conpeting in the coed program
11 Exhibit 6. Thisis an email fromMarguerite Joutz 11 Q  Were does that information cone fron®
12 to you on March 8th. Do you recall receiving this 12 A Fromconversations with John Ml i cone,
13 email? 13 the head coach, based on what our nunbers had been
14 A Yes. I'mfaniliar with this email. 14 the prior year.
15 Q Wuld this be different than the emails 15 Q That's ny fault. That was vague. \Mere
16  you're talking about this day? 16  does the understanding that those are different
17 A Yes, it is. 17  opportunities cone fron?
18 Q Wy did you send this email in Mrch? 18 A Fromhow we woul d view wonen's sailing
19 A Because at this time, we were | ooking at 19 versus coed sailing. Different chanpi onships,
20 different wonmen's progranms that currently were not 20 different events. The fact that menbers of the
21 varsity and where we thought their roster nunbers 21 wonen's teamcan participate in a wonen' s event one
22 woul d be. 22 day and a coed event at an entirely different site
23 Q Wre you contenpl ating el evating wonen's 23 the next day, that they are different prograns and
24 rugby to varsity status? 24 they operate under different chanpionships, and
25 A Wrnen's rugby is a varsity sport, and 25 students could participate in one or both if they so
Page 55 Page 57
1 within that organization, they have not split, but 1  choose.
2 they are trending towards two different types of 2 Q Soas | was saying, it's our understanding
3 programs with two different nunbers of students on 3 that there were not formal mnutes taken at the
4 the field and different ways of playing, and so we 4 comittee neeting; is that correct?
5 conpete in both, and we just wanted to | ook at what 5 A That's correct.
6 our actual nunber of rugby 7s were conpared to our 6 Q Dd you personally take notes at the
7 rugby team our woren's rugby team 7  neeting?
8 Q  Sorry. Do you have the docunment in front 8 A 1 didn't wite anything that | -- | didn't
9 of you? | stopped sharingit. 9 have any notes. | listened to what the commttee
10 A 1 do. | haveit. 10 nenbers discussed and | answered questions that they
11 Q You agree that the roster nunber for 11 had.
12 sailing was 18 wonen and 12 nen, correct? 12 Q I'mgoing to show you a docunent. NMaybe
13 A That is correct. 13 it will refresh your recol |l ection.
14 Q  And when it says 18 wonen for wonen's 14 A kay.
15 sailing, is that, as you understand it, 18 15 Q This is Bates stanp 26589, Exhibit 7.
16  additional wonen? 16 This is an email fromJack Hayes to Jack Hayes.
17 A No. It's 18 additional opportunities, not |17 A Yeah.
18 18 additional wonen. 18 Q Sent on April 18th. Are these notes from
19 Q You said you attended the neetings, 19 the neeting, M. Hayes?
20 correct? 20 A These are ny notes, yeah. And |'msorry.
21 A | did 21 | thought you meant was | taking notes while we were
22 Q Didyou take notes at the neetings? 22 inthere during the meeting. This is an email that
23 A 1 didnot. I'msorry. Formal commttee 23 | wote to nyself that woul d have sumari zed
24 neeting notes? 24 different points that came up during those -- during
25 Q V¢ have been told -- so correct nme if this |25 that discussion. It was not anything that | shared
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1 with the group. 1 A | believe at the April neeting, there were
2 Q Gkay. Sol'mgoing totell you, and with 2 two.
3 the caveat that there are tens of thousands of pages | 3 Q Wat about at the March neeting?
4 of docunents, this is the only nmeeting notes that | 4 A No, | don't think there were -- | don't
5 could find in what Brown University has given us. 5 believe there were scenarios that early in the
6 Do you know if you took simlar type of personal 6 process.
7 notes at the March neeting and the May neeting? 7 (Phone rang.)
8 MR ORRENTE (hjection to the form of 8 Q Are you good?
9 the question. You can answer. 9 A Yeah. Sorry about that.
10 THE WTNESS: | do not believe | did. 10 Q That's okay. It happens. And then just
11 Q (By Ms. Bullock) You only took them for 11 sowe can -- I'mgoing to showyou -- thisis
12 the April 17th neeting? 12 committee on excellence in athletics neeting. W
13 A Yes. 13 looked at this yesterday. It's dated April 17,
14 Q Do you know if during the meeting anyone 14 2019, but President Paxson was very sure that that
15 el se was taking personal notes? 15 was a typo. Should be 2020?
16 A 1 don't. If -- well, | certainly don't 16 A 2020.
17  because we were on Zoomby this point. For the 17 Q Adwe'll mark this as Exhibit 8 This is
18 first neeting in March, maybe Marguerite was, and 18 Bates stanp 26778 through 26795.
19 shewas inthe roomwth ne, but after this date, 19 MR OCRRENTE  Counsel, may | ask, it
20 everything was remote, so | do not know if anybody 20 looks like there's a copy of this in what you
21 was taking any other notes thensel ves. 21 produced today.
22 Q But you believe -- and Marguerite was in 22 M. BULLOK  Yes.
23 the roomwith you for the March meeting, correct? 23 MR OORRENTE But it starts at 26971
24 A Yes. For the March meeting, we were both |24 M5. BULLOK: That's actually -- so this
25 inthe room \¢ were there in person. 25 one -- and I'Il represent to you, M. Hayes, that
Page 59 Page 61
1 Q  And you believe she was taking maybe 1 this has -- we have been told that this was a first
2 handwitten notes? 2 draft of this PowerPoint. The second draft is what
3 A I'mnot sure. She may have been -- she 3 M. Corrente is referring to, which starts at 26971.
4 may have, but | don't know for sure. 4 Sowe'll get tothat one in just one second, but I'd
5 Q Areyou pretty famliar with Marguerite? 5 like to go over the first draft with you first.
6 A Yes. 6 THE WTNESS:  Ckay.
7 Q Is she the type of person that tends to 7 MR OCRRENTE  Wat exhibit was the first
8 take notes in a meeting? 8 draft that you' re looking at now fromthe Paxson
9 MR COCRRENTE (bject to the form You 9  depo?
10 can answer. 10 M5. BULLOK | reproduced it with the
11 THE WTNESS:  Yeah. | don't know She 11 naterials today, Bob.
12 nmay have done what | did. She may have done what | 12 MR OCRRENTE Wat was the -- give ne the
13 said and went back and did this after the fact. | 13 Bates range again on that, please.
14 don't knowif she -- | cannot recall if she was 14 M. BULLOK: 26778. They should -- in ny
15 taking notes in that meeting. And | know that she 15 pile, they are back to back so hopefully -- to try
16 did not distribute any type of sunmary notes to me. |16 and hel p you guys out, | have the full conbined up
17 Q (By Ms. Bullock) Dd you pass this al ong 17 so | can scroll through it if need be to help you
18 to anyone el se? 18 find things, but they were right back to back.
19 A | did not. 19 Q (By M. Bullock) So I'mgoing to have you
20 Q Soit says here, "Goup prefers scenario 20 turnto Bates stanp 26784.
21 2." Does that mean the committee? 21 A Ckay. | seeit.
22 A "Qoup" is the cormittee, yes. 22 Q CQiginally, were there three -- did you
23 Q Adisthat -- we can get to thisinjust |23 contenplate presenting three scenarios to the
24  amnute, but were they -- was the committee 24 committee?
25 presented with multiple scenarios? 25 A W laidthree -- as | recall, we laid
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1 three scenarios out. In looking at this, the 1
2 difference between -- the main difference between 1, || NG
3 2 and3is that track and field is renoved as a e
4 wonen's sport inscenario 1, as | recall. That is e
5 the mindifference. And we did not go forvard with || NN
6 that. It was going to -- we chose not to bring that ||
7 one forvard. -
8 Q Wy I
9 A It was elimnation of a significant nunver |
10 of female opportunities, and we were not going to be ||
11 within the proportionality totals. ]
12 Q Is that a decision that you made, not to ]
13 present that scenario? -
14 A | didn't nake the decision, but | do s
15 recall saying that that was a concern, the ]
16 proportionality piece was a concern, and ultinately ||
17 that one was not i ncl uded. ]
18 Q  And who did you have discussions wth that ||
19 about? -
20 A~ Wth the presi dent. -
21 Q  Bad question. Did you -- did the -
22 president always provide you with the Power Poi nt ]
23 that was going to be shown to the conmittee in s
24 advance of the meetings? -
25 A I believe | did see it before the neeting, |
Page 63 Page 65
1 yes. Yes. -
2 Q  And woul d you provide her with any edits ]
3 that you thought needed to be nade? ]
4 A 1 would, but | don't recall ever doing so. ||
5 These conversations -- for instance, an exanple like || NN
6 this, this was a discussion we had, and then the I
7 next one, we would -- | would see woul d be what e
8 would be -- what was going to be circulated to the ]
9 comittee. -
10 M8 BULLODC It is noon. Doyouguys |
11 have |unch coning today? -
12 MR OCRRENTE Qnly if you're bringing it | I
13 tous. -
14 M6 BULOK Chay. Canve go off the |
15  record? —
16 VIDEOCRAPHER  OFf the record at 16 MR OORRENTE  And the other thing that |
17 11:03 am 17 just wanted to nmake clear, Counsel, in the
18 (Recess taken from11:03 to 11:36 a.m) 18 deposition of President Paxson yesterday, Exhibit 8,
19 VIDEOCRAPHER  On the record at 11:37 am |19 if I'mnot mistaken, was three nonsequenti al
20 ] 20 docunments. President Paxson testified that the
I 0. third of those docunents was not the final version
] 22 and that Bxhibit 9, | believe -- make sure | have
- 23 those nunbers ri ght.
. N M5 BULOC It i's Exhibit 9. That's
] 25 what | was just saying.
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1 MR OCRRENTE Exhibit 9 was a different 1 discussing 26784 that has those three scenarios on
2 page, which was the substitute for the third page of | 2 it. And | can pull it back up here if that's
3 Exhibit 8. So-- 3 helpful.
4 M5. BULLOK It was not -- 4 A | haveit. Yes, | haveit.
5 MR COCRRENTE |'msorry. 5 Q And you had stated that you deci ded
6 M5. BULLOX: M. Corrente, it was a 6 scenario 1 you weren't going to showto the
7 portion of the final report that was shown to the 7 committee, and you didn't go forward with that
8 comittee. Sol -- 8 because it elimnated too many wonen, correct?
9 MR OCRRENTE | understand that. | just 9 A Correct.
10 wanted to clear up the confusion about Exhibits 8 10 Q QGher than these three scenarios that are
11  and 9 because 9 was a partial replacenent for the 11 here, were there any other scenarios that were
12 third page of 8. 12 discussed between yoursel f and President Paxson?
13 M5. BULLOK: Ckay. And | guess | dispute |13 A N
14 your designation there. It wasn't a replacenent for |14 Q Howdid you guys cone to the three
15 Exhibit 8 It was its own exhibit. Exhibit 8isa |15 scenarios that are present on 26784?
16 draft of the -- Exhibit 8 yesterday, Paxson 16 A Conversations that came out of the March
17 Exhibit 8, was a draft of the report. The page 17 neeting.
18 you're talking about is 619624 and 625 were pul | ed 18 Q Wt were those conversations?
19 froma draft of the PowerPoint. 19 A Looking at where prograns were
20 Wiat | have provided today, wll be 20 facility-wse, where prograns were conpetitively,
21 nmarking today, are the entirety of the PowerPoint, 21 which prograns -- froma comunity interest or a
22 but they have redactions fromthe originals that 22 collegiate |andscape, where those prograns fell.
23 were produced. So when you get them conpare them |23 These were the sports that tended to fall into each
24 and just confirm-- 24 one of those discussions as prograns that we woul d
25 MR CRAG | guess |'mnissing you're -- |25 consider transitioning to the club |evel.
Page 67 Page 69
1 you want us to confirmthat the single slides that 1 Q So at the March neeting, did the comittee
2 you took -- that you showed President Paxson 2 decide which prograns shoul d be elimnated from
3 yesterday are fromthe full slide deck that you are 3 varsity status?
4 about to introduce? 4 A No. A the March neeting, they did not,
5 MB. BULLOOK:  They're not fromthe full 5 but they did discuss those different areas of
6 slide deck because these are Bates 26778, starting, 6 conpetitiveness, facility assessments, and they did
7 and that was from620 -- 619 starting. 7 agree that those were the types of things that
8 MR CRAG Is there a reason that you 8 should go into these decisions.
9 don't want to just use the full slide deck from 9 Q Sothelists of sports here that say
10 which you took President Paxson's single slides? 10 convert to club or cut, you re saying at the March
11 M5. BULLOOK: Because | want to use pages |11 neeting, they didn't actually cone up with these
12 that have the admssion slots on them 12 specific list of sports that shoul d be converted or
13 MR CRAG Mybe we can just followup on |13 cut?
14 anemil. |'mjust not sure exactly what you're 14 A CQorrect, but they did agree -- on the type
15 asking, but it doesn't sound like it matters tothe |15 of criteria that had been discussed, we felt these
16 witness. 16 were prograns that would fall into those categories
17 M5, BULLOX: MNo. Just for the record to |17 of criteria.
18 be clear, because now we're going to have -- 18 Q  Wen you say "we," who do you nean?
19 basically, we're going to have miltiple versions of |19 A The president and nyself.
20 the sane -- of the sane docunent with different 20 Q Aeyouthe only two that were making that
21 Bates stanps. 21 decision?
22 M CRAG Noted. 22 A | was theonly -- all | knowis that | was
23 M5. BULLOOX: That sol ves that. 23 consulted onit. | don't knowif anybody el se was.
24 Q (By Ms. Bullock) M. Hayes, if you could 24 Q You didn't have any conference calls with
25 turn back to Exhibit 8. And specifically we were 25 anyone other than --
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1 A N 1 under the Cohen settlenent for participationin
2 Q -- the president? 2 track, field, and cross country?
3 A N 3 A It looks to me like that would be an EADA
4 Q Sol'mgoing to have you turn to what's 4  conparison, not a consent decree. And, again, when
5 going to be narked as Exhibit 9. It starts at Bates | 5 we were conparing this to the winning rosters of the
6 26971 6 lvy League chanpion teams, we had no -- in order to
7 A 267917 7 make a true conparison, we had to use EADA counts
8 Q 971 8 because that's all we had for the other schools.
9 A kay. 9 Q So all of these nunbers should be, you
10 Q I'Il put it up here onthe screen as well. |10 said, a five-year average of what was reported to
11 Thisis, again, the athletics reviewcomittee. Is |11 EADA correct?
12 that different than the coomittee on excellence in 12 A Yes.
13 athletics neeting? 13 Q By EADA | nean EADA?
14 A No. Sane group. 14 A Yeah. | understand.
15 Q Adagainit says April 17th, 2019. That |15 Q  And then you have a col um here for
16  shoul d be 2020, correct? 16 wnning. What does that nean?
17 A Yes. Correct. 17 A That is the winning rosters over the |ast
18 Q Sothisis a PowerPoint that woul d have 18 five years of the other five lvy League chanpi ons.
19  been shown to the conmttee during the neeting, 19 Q Soisit --1 just want to make sure I'm
20 correct? 20 understanding. You -- did you or someone in your
21 A That's correct. 21 office go through the last five years of
22 Q | want to go over just a couple of the -- |22 chanpionships in each of these sports and pull the
23 if you look at Bates 26974, do you see the chart 23 winning roster for that sport for that year?
24 there? 24 A Yes, we did.
25 A | do. 25 Q Wo did that?
Page 71 Page 73
1 Q Soit says here -- these are roster 1 A It was our conpliance office. Two people
2 nunbers, correct? 2 woul d have been responsible for this: Bridgette
3 A Yes. 3 Gahill and Jeanne Carhart.
4 Q Adit says "Brown." Were do these 4 Q  And woul d they have used the EADA data for
5 nunbers core fron? 5 that as well?
6 A Those are conpiled by our conpliance 6 A They would. That would be the only data
7 office, and those are actual s. 7 that we would have on another school .
8 Q So actuals of -- 8 Q And then you' ve got a colum here for
9 A | want to-- it would be | believe what 9 optinal. Isthat the same thing as ideal or is that
10 our current roster was at the tinme. MNo, that's not |10 different?
11 correct. It's an average. |'mnot quite certain. 11 A I'mnot sure if ideal was used at this
12 It mght be a five-year average of what our -- of 12 time in any docunents. | think you could -- optimal
13 what the Brown rosters were. And then the next 13  does not involve conversations with any of the
14 colum is a five-year average of what the Ivy League |14 coaches.
15 winning teans have been. 15 Q Soif we look at the page right before
16 Q These are not nunbers that you report for |16 this, it says, "Roster size" -- | suppose coul d have
17 the Gohen nunbers, correct? 17 directed you here -- for over five years. It says
18 A Véll, it's an average, so this nunber -- 18 "Jack's view" Does that nean that you came up with
19 what you woul d see here in that first colum as an 19  these nunbers by yoursel f?
20 average mght not have been reported on any of the 20 A Yes.
21 years in any reports. 21 Q Wat information did you use to inform
22 Q And I'mgoing to draw your attention to 22 these nunbers?
23 the track, field, and cross country. It's 100. 23 A The winning roster of the last five lvy
24  Does that sort of align with what you believe would |24 League chanpions. The colum right before it.
25 be reported as far as the participation requirenents |25 Q So there's some discrepancies here.
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1 You'll see squash is slightly different than 1 was to showthat if you inplenented the optinal
2 winning. @lf isslightly different than w nning. 2 nunbers and did not make any reductions, this is
3 Qewhas less. Wy the deviation there in those? 3 where you woul d find our nunbers to be.
4 A Because in sone cases, | knew ultimately 4 Q And then we've also got a colum here for
5 that we were going to have a situation, regardl ess 5 slots. Those are the admssion slots or support
6 of what nunber of sports we |anded on, where there 6 slots you were tal king about?
7 was going to be managenent of the men's rosters, and | 7 A Yeah.
8 soin sone cases, | made decisions that in sone 8 Q Andisthis afive-year average as well or
9 sports, that nunber could be | ower than what the 9 just current?
10 five-year average of the wnning roster nunber was. 10 A Qurrent. That's a current nunber.
11 Q Wat did you base that decision on? 11 Q Is there areason that there's nore total
12 A Ohny ow -- | nade ny own decision on 12 slots for men than wonmen even though there's nore
13 where | thought the sport rosters needed to be 13 fenal e student-athl etes?
14 higher than others. 14 A No. Foothall accounts for a lot of them
15 Q Dd you consult anyone else in making that |15 Part of this process was also to look to even this
16  decision? 16  distribution out.
17 A 1 did not. 17 Q The distribution of support slots?
18 Q If we go down to the wonen's, again, just |18 A Yes.
19 to confirm this would be the EADA data for both the |19 Q  And these nunbers contenpl ate counting
20  Brown and w nning, correct? 20 track twice, correct?
21 A CQorrect. 21 A | believe so, because we are conparing it
22 Q This is page 26975, just for the record. 22 to the other schools' nunbers.
23 And, again, here there are sone -- inthe "Qotimal" |23 Q Soif we look at the next page here, these
24 colum, there are sone nunbers that are |ess, sone 24 are the two scenarios that were actually presented
25 nunbers that are higher. Howdid you nake the 25 tothe coomttee, correct?
Page 75 Page 77
1 decision about what woul d be the optinal size for 1 A That is correct.
2 the woren's teans? 2 Q And do you renmenber in the notes that we
3 A Again -- so what we have here is -- and on | 3 looked at earlier, you said the coomittee preferred
4 the other one, we have all of our sports. So at 4 scenario 2?
5 sone point, |'massuning that there's going to be a 5 A Yes.
6 recommendati on that some prograns are going to be 6 Q Wuld that be -- I just want to confirm
7 transitioned to club, and if that were to happen, 7 that that's going to be talking about the scenario 2
8 then we woul d have to go back, |ook at where the 8 that's here in the PowerPoint?
9 proportionality rates are, and then make 9 A That's correct.
10  adjustnents. 10 Q  There wasn't some di scussion about
11 And so | put nunbers in so they woul d 11 creating a different version of scenario 2 during
12 essentially start -- it was a starting place. It 12 the meeting? It wasn't ever docunented?
13 was a starting place to continue the conversations 13 A It was not.
14 once we got to a point where we knew what sports 14 Q Do you remenber why they preferred
15 night be recomrmended to be transitioned, and in some |15 scenario 2?
16 cases | put themslightly above, sonmetines slightly |16 A Again, on the discussion on track and
17 below and sonetines | kept themat what that 17 field, | remenber raising the issue that it would be
18 five-year rate was. 18 difficult to meet the proportionality requirenents
19 Q If we goto the next page, 26976, we've 19 if we elinnated wonen's track and field.
20 got nunbers here. So these are current, and then if |20 Q Wuld you agree with ne that this scenario
21 we inplenent optimal. Do you see that? 21 doesn't look like the ultimate cuts that were made,
22 A | do 22 correct?
23 Q Isthiswthall of the teans, that would |23 A The ultimate cuts on what date?
24 be the optinal based on the EADA data? 24 Q O My 28th.
25 A Yes. It was -- the point of this baseline |25 A On May 28th, no. It changed slightly.
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1 Q  Wat changed? 1 who maybe, you know, had gotten a -- really, really
2 A The tennises remained in, and at that 2 poor grades and really, really poor test scores that
3 tine, men's cross country, track, and field -- well, | 3 couldn't otherwise -- wouldn't --
4 that's listed there at the bottom but that was 4 A They woul dn't be admi ssibl e.
5 added back in. So the change woul d have been that 5 Q kay. Soif we look at page 26663, it
6 nen's and wonen's tennis, which were on this to be 6 looks like the allocated support for fall 2020 for
7 elimnated, were brought back in. 7 menis 137. You see that there?
8 Q  Vés sonething el se elimnated instead? 8 A | do.
9 A N. | don't -- no. 9 Q For wonen it's 1197
10 Q And then on the very last page of this, 10 A Yeah, | see that.
11 26984, | just again want to confirm this is the 11 Q Then there's another colum, "Nunbers
12 scenario 2. This woul d have been the final list of |12 supported as of 4/20/2020." Wat does that col um
13 sports that remained, and this doesn't match what 13 indicate?
14 was ultinately decided as the remaining varsity 14 A That woul d indicate the nunber that have
15 sports on May 28th, correct? 15 actually been used and adnmtted for the current
16 A Because men's cross country, track, and 16 year. So you could have an adm ssions support for a
17 field -- it has cross country in there alone, but 17 student that ultinately the student decides not to
18 track and field was added back in, and then the two |18 come. So you could have adm ssion supports that go
19  tennises were added back in. 19  unused.
20 Q kay. Is that sonething that was ever 20 Q And so for fall of 2020, we've got -- and
21 contenplated by the commttee? 21 I'mdoing the math here -- roughly 46.5 percent of
22 A Not that | amaware of. Not ina 22 the admssion slots are allocated to wormen, 53.5 to
23  commttee neeting. 23 men, correct?
24 Q And then among the material s that | 24 A | would say are used. It's a-- so we
25 believe were consulted for the cormittee, you al so 25 have a rolling average, and so we can use nore than
Page 79 Page 81
1 received a report of the A admssion slots for the 1 we have so long as we maintain a four-year rolling
2 class entering in fall 2020, correct? 2 average. This is howthey're being used in 2020.
3 A That's not in this packet? 3 Q Ckay. And how do you -- what do these --
4 Q It is. It should be narked as Bates 4 for the Al goals, how do you cone up with these
5 26662. 1'll go ahead and share that with you. This | 5 goal s?
6 isanemil dated April 20th of 2020. 6 A They are -- they rarely change. In terns
7 A ay. 7 of maybe where each sport would rank. The goal
8 M5. KOLE Is it three pages? 8 itself and the nunber is deternined by the
9 Q (By Ms. Bullock) Should be four pages 9 adnissions office based on the qualifications of the
10 total. It ranges fromBates 26662 to 26665. Vé'll 10 undergraduate popul ation. V¥ are then given a
11  go ahead and mark this as Exhibit 10. 11 target of what we need to reach as a departnent for
12 A | have that now 12 the year based on the academc qualifications of the
13 Q Wo is (olleen Kelly? 13 undergraduate student body.
14 A olleen Kelly is the manager of athletics |14 Q Aethere policies or a manual for
15 admssions and financial aid. 15 deternining that goal ?
16 Q And just sol'mclear, what is Al? 16 A Not that |'maware of. It may -- the
17 A That is the academc index. The acadenic |17 director of adm ssions nay have a policy on that,
18 index is a formila that is used by the Ivy League to |18 but we are not part of that process. W& are told
19 assure representativeness for recruited athletes and |19 what the goal -- we are given that infornation that
20 the general student body. 20 here's the nunber that you need to reach.
21 Q  And what do you nean by 21 Q So what role did these nunbers play in
22 "representativeness"? 22 your decision of which teans to elimnate from
23 A That their academc qualifications are 23 varsity status?
24 sinmlar. 24 A It didnot. W didn't |ook at what
25 Q Soyoucouldn't et sonebody play a sport |25 sports. \¢ knewthat there woul d be adni ssions
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1 supports to reallocate no natter what sport was 1 A | do.
2 transitioned, but we didn't select sports based on 2 Q It looks like the total for fiscal year
3 what asport's Al target was. 3 '"17 through '19 -- the average there for nenis
4 Q Soon April 20th, when this email is sent, 4 8,700,143, and the total for wonen is 6,268,214. Do
5 the very last page, 26665, it says here "d ass 5 you see that?
6 entering fall 2020," the departnent target, current 6 A Yes. ing to the second page, | see
7 A, and then there's figures with -- without certain | 7 that.
8 teans. Do you see that? 8 Q Wat's the -- why is the nen's so much
9 A | do 9 nore when the woren's are nore than 50 percent of
10 Q DOd you ask for that information without 10 the participants?
11  those teans? 11 A | think some things that woul d
12 A | did 12 contribute -- equipnent certainly contributes to
13 Q  Because you were contenplating elimnating |13 that. There are certain equipnent in sone men's
14 those teans at this time? 14 prograns that is not needed in wonen's. That's only
15 A Because those sports had been nentioned in |15 one exanple. | can't give you another one here that
16 these -- in our neetings, and | -- but | wanted to 16 | can think of.
17 nmake sure of where our Al fell if those were the 17 Q Andif we scroll down, |ooks like there
18 sports that were sel ected. 18 were quite a few spreadsheets that were attached to
19 Q I'mgoing to have you | ook at Bates 19 this email.
20 26617 -- actually, it starts with 26616. Do you see |20 A kay.
21 that here? Do you have that in front of you? 21 Q Let's look at page 26621. Do you see
22 A | donot yet. Wat is the last page? 22 that? The teamsizes there?
23 Q ne nonent. 26628 woul d be the very last |23 A 26621. Yes, | can see that. | can see it
24 page. We'Il mark this as Exhibit 11. 24 better on the screen than on the printout.
25 A kay. | have that. 25 Q Ch. Wll, there we go. And when you were
Page 83 Page 85
1 Q And sothis first page here is just an 1 determning wnning and optinal sizes for the
2 email fromPresident Paxson to you, and then it 2 sailing team again you used 12 nen and 18 wonen,
3 looks like you forward -- you forwarded that on to 3 correct?
4  Bridget Hayes? 4 A Ve dd
5 A (h, yes. Yeah 5 Q Were did that infornation cone fron?
6 Q Do you see that? 6 A | believe it cane from Coach Ml licone
7 A Yes. 7 maybe looking at the current roster of his team
8 Q Wio is Bridget Hayes? 8 Q Soif Brown were to inplement the optinal
9 A Bridget Hayes is ny wife. So at this 9 size of the team which you said was based on the
10 time, when we're operating remotely, | had to use a |10 winning size and then sone discretionary additions
11 conputer in the house to print the docurents. 11  or subtractions to the teamthat you said you woul d
12 Q  Thought maybe there was just sonmebody else |12 mnake, is it true that -- isn't it true that the
13 with the sane |ast nane as you. 13 percentage of wonen woul d decrease to 49.6, or 49 --
14 A No. 14  what isit?
15 Q I'mgoing to go ahead and share ny screen |15 A | can't -- if that's what it says there.
16 with you so this is up on the screen. And these are |16 Q 49.24. C(Can you see that there?
17  the spreadsheets -- these spreadsheets include the 17 A | can see it on the screen, yes.
18 teamoperating budgets and totals, correct? 18 Q I'mnot sure why it printed out so much
19 A Yes. 19 smaller. And it looks like these spreadsheets, they
20 Q And all of the sources of funding for the |20 differ alittle because you've started -- are
21 team correct? 21 these -- | guess are these the cal cul ations that
22 A Yes. 22 were run for the different scenarios, then?
23 Q Soif you look here -- | apol ogi ze. The 23 A | would say they are.
24 way that this turns into a PDF, it carries onto the |24 Q Ckay. So this one is no changes nade,
25 next page. Do you see that? 25 baseline?
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1 A Yeah. 1 A Yes, because if it was going to happen, it
2 Q  And then you' ve got percentage of wonen, 2 was going to be -- it would likely be a | eague
3 49.2 -- 3 nmandated. V¢ looked at this as potentially a
4 A Yes. 4 |eague-mandated situation, so it would not be
5 Q --or 49.6 in the optinal? 5 putting us at a conpetitive disadvantage against the
6 A Soif you did not elinminate any sports but | 6 other schools.
7 you went with optimal roster sizes, that woul d be 7 Q Is that sonething that's going to happen?
8 the baseline. 8 A | don't know | just knowit has been
9 MR ORRENTE Just to clarify the 9 discussed. So since it had been di scussed, never
10 record -- 10 nore than -- it's been a confidential conversation,
11 M5. BULLOX: Can | clarify one thing? 11 but it had been discussed so it was put in here as a
12 The 49.2 is the admssion slots. That was ny -- too |12 possibility.
13 nmany spreadsheets. The actual participationis 13 Q  Wo was that discussed with?
14 49.6. 14 A | believe just at the presidential |evel
15 MR CCRRENTE  (kay. Thank you. 15 inthe Ivy League and with the vy League athletic
16 M5. BULLOOK: Figured that's what you were |16 directors.
17 referring to. 17 Q  Wen was that discussion?
18 Q (By Ms. Bullock) Al right. So then we've |18 A | don't know about the president's
19 got -- thisis, it says, scenario 1A Do you see 19 neetings. A the vy League neetings, those take
20 that here? 20 place in May and Cctober. Never put to a vote.
21 A | do. 21 Never put to a strawvote, but had been nentioned.
22 Q  The next page, 26622. So this one 22 Q So not something that's going to happen?
23 contenplates cutting -- it says cuts fence -- nen 23 A No, not right now
24 and wonen's fencing, nen and wonen's golf. Do you 24 Q But if that were, that puts you at -- that
25 see that up there? 25 puts Brown at 53.1 percent, you know, with those
Page 87 Page 89
1 A | do. 1 cuts and the optinal roster size, correct?
2 Q Andsoif you were to make those cuts -- 2 A Yes. And that was the purpose of just
3 this is the nunber if you were to make those cuts 3 looking at an exercise where if that were to happen.
4 and then inplenent optinal roster sizes, correct? 4 Q Andjust toclarify, the 18 that you have
5 A Yes. 5 listed, you have coed and woren's. Those are,
6 Q That gets you to 51.8 percent of woren, 6 again, the sane 18 wonen, correct?
7 correct? 7 A Sane 18 women.
8 A Yes. 8 Q That wouldn't be 36 different wonen,
9 Q And these are all -- you said the 9 correct?
10 five-year -- like the last five years of Brown, 10 A No. It would be 36 opportunities.
11 right? 11 Q Wuld it be possible to have 36 different
12 A | believe those were the last five years 12 wonen?
13 of our EADA average. 13 A Possible. Likely, no, but possible. You
14 Q And if we go down to the next page, 26623, |14 could have situations where there's a handful that
15 this is scenario 1B. And this is reducing the 15 nmay only be on one and not the other.
16 foothall roster. Is that the only change that's 16 Q Have you tal ked with Goach Ml licone about
17  contenpl ated between what -- the difference between |17 that?
18 1A and 1B? 18 A V¢ have not -- we have not talked about
19 A | believe so. 19 whether that woul d happen in the upcomng years. Ve
20 Q  And so when you're looking at inplenenting |20 have not.
21 the optinmal, you would drop it down to a hundred? 21 Q Sothen we've got scenario 2A.  And,
22 A Yes. 22 again, these coincide with the scenarios that were
23 Q Wuld that still achieve the goal s that 23 presented in Exhibit 9 to the conmttee. So can you
24 you vere trying to achieve with the conmittee and 24 help ne understand? V¢'ve got track, field, and
25 the changes? 25 cross country down here representing three sports,
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1 but then you al so have cross country al one up here 1 53.9 percent wonen, correct?
2 representing one sport. 2 A Yes.
3 A Yeah 3 Q  And then we've got kind of the same thing
4 Q Sorry. I'mjust -- |'mwondering, woul d 4 as 1B, but 2B, where that football roster is down to
5 the math be correct, then, here, if we're counting 5 ahundred --
6 the hundred track, field, and cross country and also | 6 A Yeah.
7 the 15 for cross country al one? 7 Q And then that gets us all the way to
8 A | don't know The 15 could be in that 8 55.2 percent women, correct?
9 nunber hundred, but, again -- well, |ooking at 9 A Yes.
10 optimal nunbers, so no, | would say that those are 10 Q Andthenit looks like you did the math
11  separate. 11 for the two -- the scenario 3 that wasn't actually
12 Q So this would be doubl e-counting the cross |12 presented to the group, correct?
13 country -- the way it's -- at least the way it 13 A Wich oneis this here?
14 appears on this spreadsheet, it contenpl ates 14 Q  This would be page -- sorry. You said
15  doubl e-counting the cross country, correct? 15 scenario 1 was not presented?
16 A 1 would say in this, when you' re |ooking 16 A Rght, scenario 1 was the one not
17 at cross country alone, you re |ooking at 15 17  presented.
18 individuals on that optimal. On the track nunber 18 Q kay. Sothat's ny fault. So 26626, this
19 down low of a hundred, using the EADA count, you 19 iselinnating all these teans but keepi ng
20 woul d have the 15 cross country runners in indoor 20 equestrian, right? And then we get to 52.9 percent,
21 track and the 15 cross country runners in outdoor 21 correct?
22 track. 22 A Yes.
23 So 30 of the hundred in that nunber down 23 Q And then, again, reducing the football
24 bel ow woul d be an EADA count on what you' d have for |24 size for that third one, that gets us to
25 cross country -- you know, the cross country 25 55.1 percent, correct?
Page 91 Page 93
1 participants running track in the winter and spring. | 1 A Yes.
2 W top, because it has cross country al one and 2 Q You guys did a lot of work, and then we
3 you're assunming there that it's just a fall sport, 3 have the historically underrepresented groups. This
4 we're counting themone tine as 50. 4 is -- are these the -- sonetines in the spreadsheet,
5 Q Soistheintention of the spreadsheet 5 they refer to diversity nunbers? Is that what these
6 here in the ones where we have sports elimnated to 6 are?
7 not -- are the nunbers in yellow added with the 7 A Yes.
8 nunbers in blue? 8 Q Isthis fromself-representation from
9 A Inthis, it looks like they woul d be. 9 students, or how do you get those percentages?
10 Again, | think the point of this is not necessarily |10 A That comes froman office on canpus that |
11 to-- for their group to focus on the total nunbers |11 think -- that | believe is self-representation.
12 at the bottom It was to look at the sports in 12 Q Soit looks Iike you guys did a lot of
13 yellow-- using the same sheets frombefore and 13 work. This was all done to sort of analyze those
14 staying consistent with the layout of the sheet, the |14 three different scenarios that were presented to the
15 sports in yellowwere the ones that were bei ng 15 conmittee, correct?
16  discussed as transitioning to the club sport level. |16 A | would say it was. | would say the ones
17 Q  And naybe hel p me understand fromthe 17 with the versions of foothall was nore of a
18 spreadsheet here, the 420, what does that nunber 18  hypot heti cal .
19 represent? Over on the side there. In the 492? 19 Q Didyoudothis sane analysis in
20 A 420, it looks like it is the rosters of 20 deciding -- in looking at the breakdown -- and I'I|
21 the teans in bl ue. 21 stop sharing ny screen here -- in looking at the
22 Q Sothat would be with the cuts, there 22 breakdown for the decision that was voted on on
23 woul d be 420? 23 May 1st by the corporation?
24 A Yes. 24 A Wés this analysis shared with that group?
25 Q Sothis one, scenario 2A we get up to 25 Q Dd you conduct the anal ysis? Because,
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1 you know, | think we agreed earlier that the final 1 first week of June. Before the decision to reverse
2 layout of what teans were going to be elininated 2 track.
3 fromvarsity status and pronoted to varsity status 3 M. BULLOK: Can we take a qui ck
4 didn't look the sane between the cormittee on 4 three-mnute break, three to five mnutes?
5 excellence in athletics and the final teamlayout -- | 5 VIDECGRAPHER  Of the record at
6 you know, makeup that was voted on by the 6 12:34 p.m
7 corporation on My 21st, correct? 7 (Recess taken from12:34 to 12:47 p.m)
8 A Correct. 8 VIDEGGRAPHER  (On the record at 12:47 p.m
9 Q So did you do the analysis on the team-- 9 Q (By M. Bullock) M. Hayes, you had said
10  you know, the teans as they were going to be voted 10 that you received roster declarations fromthe
11 on on My 21st? 11 coaches, correct?
12 A 1 didnot. | didnot. The only teans 12 A PRoster declarations cone later in the
13 that were -- the only changes at that point were the |13 process. That's the formal part. But | did get
14 addition of the two tennises. 14 what their expected rosters were going to be from
15 Q DOdyoudothe analysis -- that same level |15 themduring that week -- that first week in June. |
16 and depth of analysis before the decision on -- was |16 don't recall the actual date of being in receipt of
17 announced on June 9th to reinstate the men's track 17 the forns thensel ves.
18 and cross country tean? 18 Q And did you receive -- | guess, howdid
19 A | would say we did the sane |evel of 19  you receive that information fromthe coaches?
20 analysis with -- we were focused on proportionality. |20 A By phone, and in sorme cases, when we were
21 That's where we did our analysis. 21 tracking down the coach thensel ves, becane tine
22 Q Do you have any docunents reflecting that? |22 consuning, the sport admnistrator would get -- who
23 A | have -- there is a-- the only docunents |23 supervises that sport woul d get those nunbers from
24 I'maware of are the anticipated rosters that the 24 the coaches.
25 coaches provided to us for what they expected their |25 In addition to not just asking for the
Page 95 Page 97
1 rosters to be for the 2020-'21 year. That was prior | 1 nunbers, we requested the actual names of the
2 to June 9th, and then that was solidified with the 2 students, both those that woul d be returning and
3 roster declaration forns that came after. Later in 3 those that would be entering as first-year students
4 the nonth of June. 4 or transfers in the upcomng year. So we had both
5 Q But you didn't personally go back in and 5 the nunbers of participants but the actual names of
6 replug nunbers into that spreadsheet, correct? 6 the participants.
7 A Ve did not. 7 Q As we sit here today, are you certain that
8 Q You said you relied on preseason rosters, 8 you received all of the teans' information before
9 correct? 9 the decision to reinstate track was nade?
10 A 1 relied on the rosters that the coaches 10 A | would say yes, that's fair to say.
11  expected to begin the school year with, and then 11 Q Do you have any docunentation that shows
12 those were followed up with the roster declaration 12 that?
13 forns. 13 A | don't knowif | have that. | don't
14 Q And are those the sane docunents that you |14 know But | knowthat in order to nake the decision
15 were talking about earlier in regards to emailing 15 about whether track could be reinstated, the main
16 all of the coaches in My? 16 concern was coul d we neet the requirenents of
17 A No. Those were what woul d the coaches' 17 proportionality, so | needed to know what the
18 ideal rosters be. (ne was ideal roster. The next 18 rosters were going to be for every sport.
19 was, later on -- well, at the beginning of the next |19 Q Do you know how -- did the comittee make
20 nonth, was what were their expected rosters going to |20 an ultimate recommendati on of which teans shoul d be
21 be for the upconing year. 21 elimnated on May 21st and which teans shoul d be
22 Q  And when did you recei ve those expected 22 elevated?
23 rosters? 23 MR OORRENTE Can | just ask, to clarify
24 A During the week -- they came in from 24 the record, which conmittee are you tal ki ng about ?
25 different coaches, but during the week of -- that 25 MB. BULLOK The committee on excel | ence
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1 inathletics. 1 intothat calculation of the available adm ssion
2 MR ORRENTE Ckay. Thank you. 2 supports.
3 THE WTNESS: They did not -- there was 3 Q  So you communicated that to the president?
4 not awitten or formal reconmendation nade, but at 4 A (nthe 20th.
5 the last neeting, the group indicated -- | believe 5 Q The 20th? And what was her response?
6 they indicated their approval of recommendi ng that 6 A W didn't talk specific about a sport.
7 list of sports. 7 She understood that. And then she was -- | believe
8 Q (By Ms. Bullock) And | apol ogize. That 8 there was -- later that day | believe was the canpus
9 was at the My 14th conmttee neeting, correct? 9 life cormittee neeting of the corporation to wal k
10 A CQorrect. 10 through the proposal. | believe at that point,
11 Q Do you -- what is your understanding of 11 tennis was included back on the Ilist.
12 how the precise lineup of teans to be -- back up. 12 Q  Tennis was included before or after the
13 Qiginally, did-- comng out of the My 14th 13 neeting?
14 committee neeting, was the recommendation for nen's |14 A | believe before. 1'mnot certain.
15 and wonen's tennis to be elimnated? 15 Q  Wen you comunicated that information to
16 A Conming out of the My 14 neeting, it was 16  President Paxson, was that via email about the
17 to be elininated. 17 slots?
18 Q And at sone point, did that change? 18 A No. That was on the phone. That was on
19 A Yes. 19 the phone on the 20th.
20 Q  And when was that change deci ded? 20 Q And do you know, going into the meeting,
21 A On May 20, | had a conversation with an 21 was it their -- going -- you said you didn't know
22 lvy League staff menber, and that wes when | becane |22 whether it was before the neeting or after the
23 aware of a formula used for how many admission slots |23 neeting that tennis was going to be reinstated,
24 would be available to |vy League chanpionship 24 correct, or --
25 sports, which was based on which vy League 25 A That's correct. M conversation was |ong
Page 99 Page 101
1 chanpionship sports you actually offered. Ddn't 1 before the neeting. Wat | don't know -- what |
2 nean that they all had to be -- that whatever sport 2 can't recall is if the discussion about tennis
3 had an assigned nunber of adm ssion supports, they 3 then -- if tennis was then part of that neeting or
4 didn't all have to be used in that sport, but -- you | 4 took place after. | do not know | can't recall.
5 could use them el sewhere, but your total was based 5 Q Soif President Paxson said that initially
6 on the nunber of sports that you -- not just the 6 they were going to keep in fencing, would you have
7 nunber, but the actual sports that you offered. The | 7 any -- before that canpus life coomttee, would you
8 first time | becane aware of that was on My 20. 8 have any reason to dispute that?
9 Q  And who told you that? 9 A Fencing | do not believe was discussed
10 A Carolyn MGovern fromthe Ivy League 10 prior to the meeting on the 20th.
11 office. 11 Q I'mgoing to showyou, thisis an enail
12 Q Vés that in response to an inquiry from 12 fromyou to President Paxson Bates-stanped 26536,
13 you or -- 13 and it carries on to the next page, 26537. (o ahead
14 A Yes. Yes. 14 and mark this Exhibit 12. 1 can scroll through the
15 Q Didyou enail her? 15 email here for you.
16 A No. | called her. 16 A I'mfamliar withit.
17 Q Sowhat didyou do with that information? |17 Q Do yourecall sending this email?
18 A So | shared with the president that based |18 A Yes. This was the next day. This was the
19 on that calculation of where our admssion slots 19 next evening.
20 would fall that it would be, | felt, in our best 20 Q kay. So here you're urging the president
21 interest to consider adding back -- well, we hadn't |21 to add men's and wonen's fencing back to the
22 done anything yet, but consider adding a sport, 22 portfolio, correct?
23 nen's and wonmen's, back into the list of sports that |23 A Yes. Here's what took place on that
24 we offered, which would then -- lvy League 24 evening. By then, men's and wonen's tennis is back
25  chanpionshi p sports, which woul d have been factored |25 in, and I'mlooking at the overall nunber of
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1 adnmission slots and the cal culation. | know that 1 docunent, | believe the date of the canpus life
2 the two tennises are back in, and | still felt that 2 nmeeting was actual ly My 14th. Does that sound
3 wewerealittle short in what that overall total 3 correct to you?
4 should be to put us in the best position, and | was 4 A It does. Yeah. That would be a week
5 basing that on what our nunbers had been for our 5 prior to-- the corporation neeting is on the 21st.
6 other sports and including the tennises back in. | 6 So yes, that makes sense.
7 sent the note. 7 Q And you attended that nmeeting, correct?
8 Later on that evening, | realized that 8 A | attended the meeting on the 14th.
9 this calculation I'musing doesn't include sailing 9 Q And you also attended the comittee on
10  because sailing has never been in our original 10 athletic excell ence neeting, correct?
11  count. Sailing was added in when the sport was 11 A 1 did Theonel didnot attend was the
12 added. So | followed up -- we followed up by phone |12 corporation meeting on the 21st.
13 on the norning of the 22nd, and | said to the 13 Q So by the 20th, is it your understanding
14 president, "Now that the tennises are in and | 14 that tennis was already elinnated?
15 forgot that I'mnot counting the cal culation of 15 A M understanding is on the norning of the
16  sailing, which would now be added, | am not 16 20th that it is anong the sports that are going to
17  concerned about us having to add anything else, and |17 be elininated.
18 | don't think we need to add fencing." 18 Q So then does that refresh -- going into
19 So on the evening of the 21st, when | send |19 the canpus life neeting --
20 this and |'mreviewng the total nunber of admission |20 A Onthe 14th?
21 slots we have for vy League chanpionship sports, | |21 Q -- tennis was part of the elimnation?
22 amfactoring in the two tennises, which have been 22 A Yes.
23 added fromearlier that day, but what | hadn't been |23 Q Correct?
24 including, because it had never been included on our |24 A Yes.
25 totals, was sailing. 25 Q  And what happened -- strike that.
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1 nce the sailing nunber was in, | followed | 1 Did you get a response fromChris to your
2 up the next norning by phone and said, "I should 2 email on the 21st about adding nen and wonen's
3 have had the sailing nunbers in before | sent the 3 fencing back in?
4 email. Wen the sailing nunbers are included, we're | 4 A No. W& had that conversation by phone the
5 inagood position, and I'mno |onger concerned." 5 next norning where | said, you know, | hadn't
6 Q  Wen you say "the sailing nunbers,” does 6 factored in the addition of sailing and I' mno
7 that include the Al nunbers for sailing? 7 longer concerned and | don't see the need to add
8 A It would. It wouldinclude -- as soon as 8 anything back in. Beyond the tennises.
9 sailing is an lvy League chanpi onship sport, it 9 Q You said you did not attend the meeting of
10 would fall under the formula of nunber of admission |10 the corporation, correct?
11 support allocations as well as the Al nunber for 11 A That's correct.
12 that sport being factored into our overall target. 12 Q Howdid you find out about which -- what
13 Q Didyou attend the canpus life comittee 13 was the final decision of the corporation?
14 neeting? 14 A | think | was contacted by phone by the
15 A nthe 20th? 15 president later that day, on the 21st.
16 Q  Yes. 16 Q  Wat happened after that?
17 A Yes. 17 A After that, then | just started to lay out
18 Q DOd you take any notes? 18 the teans. | went -- | |ooked at the nunbers that
19 A | did not. 19 we had, and | went back to the conversation with
20 Q Do you recall specifically any of the 20 Carolyn MCGovern fromthe lvy League office, and
21 discussions in that neeting? 21 that's when it -- that's when | thought at the tine
22 A There was not -- the president wal ked 22 do we actual Iy have enough admission slots in this,
23 through a PowerPoint, and | don't recall there being |23 and later that evening, | sent the email to the
24 much discussion. 24 president. | continued to go over those nunbers,
25 Q Just toclarify, if | can find the 25 recognized at that point that | didn't have sailing
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1 included in there, and we spoke in the norning and 1 Q kay. Sol'mgoing to showyou -- thisis
2 had that conversation. 2 Bates 502 and 503. I'll nark this as Exhibit 13.
3 Q Sothe email says that you went back and 3 MR CRAG Aeyouabletoidentify a
4 you looked at Al and allocating slots for that. A 4 date of this document? | knowit's froma native
5 any point intime, was the analysis run to deternmine | 5 docunent.
6 if adding tennis back was going to affect the 6 M5, BULLOKX It is. Sorry. Just one
7 proportionality at all? 7 nonent. Inorder to do that, |'mgoing to have to
8 A No, because | knewthat if we were adding 8 stop sharing ny screen.
9 it back, we were adding both the men's and the 9 MR OCRRENTE Wiile you're at it, if you
10 woren's, so that the proportionality would either 10 can find anything marked 503, that will be hel pful
11 not change or change slightly. 11  because we have 502, and then our next docurent is
12 Q Soyou didn't conduct any analysis? You 12 anot her spreadsheet, which does not have a Bates
13 just -- 13 nunber.
14 A 1 did not. 14 M5, BULLOX Ckay. And it may not have a
15 Q  Wen you found out about the final 15 Bates nunber. 502 was the native form 503 -- |
16 determination on the teans that would be elimnated |16 guess it's probably not 503. You're right,
17 fromvarsity status and then pronoted to varsity 17 M. CQorrente. 502 just says produced in native
18 status, did anyone report to you what percentage of |18 form So it is a two-page spreadsheet, but we don't
19 the wonen female -- the student-athl etes were 19 have a Bates nunber for the second page because it
20 expected to be -- you know, there was expected to be |20 was produced in native formto us. So | have the
21 on those renaining varsity teans? 21 502 fromthe produced in native form No,
22 M CORRENTE  (bjection to form You can |22 defendants never indicated a date. Thisis -- this
23 answer. 23 was just thrown in.
24 THE WTNESS:  Coul d you repeat the 24 M CRAIG In the native docunment,
25 question, please? 25 there's no date?

Page 107 Page 109
1 Q (By Ms. Bullock) Sure. So when you 1 M5. BULLOX: No, there is not. | can --
2 received the information about the final Iineup of 2 here, I'lIl pull it upinits native form | PDred
3 teans that was voted on by the corporation on 3 ittomkeit alittle easier to-- thisis the
4 My 21st, did soneone report to you al so what 4 native formthat we received from defendants.
5 percentage of female student-athletes there would be | 5 M5, LABINGER If | could interject, I am
6 for the remaining varsity teans? 6 opening the docurent on -- as a native docurent on
7 A Véll, we had the information fromthe 7 ny screen, and it says created 4/20/2019; aut hor,
8 spreadsheet so we were able to ook at which sports 8 Christina Paxson; last nodified My 20, 2020.
9 would now-- nowthat it had been voted on, we knew | 9 M5. BULLOXX Is that in the properties?
10  which sports that we woul d have and what the 10 M5, LABINGER That's in the properties,
11 percentages woul d be based on -- at that point, 11 the info page. I'mnot sure I'mcapable of -- | can
12 based on the ideal nunber. 12 try to do a screenshot and forward that to everybody
13 Q  And when you say "the spreadsheet,” which |13 if you'd like.
14 spreadsheet are you referring to? 14 M CRAIG Apologies. | didn't neanto
15 A The one that we've been looking at earlier |15 send us down sort of a rabbit hole. | was just
16 today where we have a baseline and then a final 16 curious if it was there.
17 nunmber. V¢ were able to -- we used the nunbers from |17 M5, BULLOK | guess | wll represent
18 there. And, again, because | knew that the 18 that --
19 percentages were within -- the proportionality 19 M. LABINGER | can do a screenshot. Let
20 percentages were within the variance prior to the 20 e just do that. That nuch I'mcapabl e of doing.
21 tennises being added back in -- | knewthat because |21 It will take me a nonent.
22 those rosters were conparabl e, adding themback in 22 Q (By M. Bullock) So this was last edited
23 wasn't going to change the percentage breakdown very |23 on May 20th, as M. Labinger said. This is what we
24 much and was not going to change the variance very 24 received, and it indicates final. This is the |ast
25  much. 25 iteration of this spreadsheet that plaintiff was
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1 abletolocate in the discovery. And you had 1 Q Is there any reason why Brown University
2 indicated that you had done the calculations, but if | 2 didn't get sailing up and running as a varsity sport
3 you'll look here, M. Hayes, at the top, it says, 3 before elimnating other wonen's varsity sports?
4  "Converts to club." And nen's and wonen's track is 4 A No. W added woren's rugby in 2014. That
5 still included. |'msorry. Mn's and wonen's 5 was the only addition since. It had just continued
6 tennis is still included in those along the top. 6 to operate as a very successful club program Mybe
7 A kay. | see that. 7 one of the reasons al so that woul d al so contribute
8 Q Sol believe that this is the last of 8 toit isfacility-wise, they didn't have a sailing
9 this. Does that -- 9 facility until two years ago.
10 A Yes. Soit does say that men's and 10 Q And then in the spreadsheet that we were
11  women's tennis is transitioned at the top, but -- 11 just looking at, | just want to make sure, this,
12 and it shouldn't, but down low, the two tennis teans |12 again -- these are not -- these are not the Cohen
13 are included nowin the nunbers. 13 nunbers for conpliance, the average of the beginning
14 Q kay. And that's what | just wanted to 14 of the season and end of the season roster nunbers,
15 clarify to make sure because that seens as though it |15 correct?
16 nmay just be left up there in error, then? 16 A In -- which one?
17 A | believe it was. 17 Q Is there a colum here that represents
18 Q And we haven't -- so this is the last 18 that?
19 version of this that we have received. Vs there 19 A That represents the Gohen nunbers?
20 another version of this done -- 20 Q  Yes.
21 A | donot -- 21 A The Brown plan, because in the Brown plan,
22 Q -- after May 20th? 22 you can see that -- if you go down on the wonen's
23 A | do not believe there was. 23 nunbers there, cross country and track are separated
24 MB. LABINGER Lori? Did you get ny 24 and they are separate counts.
25 email? 25 Q Gkay. And these nunbers, again,

Page 111 Page 113
1 M5. BULLOOX:  Yes. Yes, | did. 1 represent -- | guess, what do these nunbers
2 M. LABINGER | becane very lowtech. | 2 represent?
3 took a picture of it and emailed it to you. Mybe 3 A Soif you look at the Brown plan, let's
4 you can publish it. And then I'mgoing to get mite 4 take women's cross country and track. Those two
5 again. 5 nunbers of 56 -- 58 and 26 -- do you see those two
6 MB. BULLOOK | will put this up. e 6 nunbers?
7 second. Possibly. Just so the record is clear. 7 Q  Yes.
8 Thisis not going tolet me do this. 8 A So those total 84 cross country, track and
9 Matthew, does it suffice for youif | send | 9 field participants for the women. |f you go over to
10 this to you? 10 the left, inthat first colum, on that average,
11 M CRAG | nean, if you want to just 11 which is significantly higher, where wonen's cross
12 open the info tab in the native docunent you were 12 country, track, and field all is one nunber as -- |
13 showing before. It nmay not also matter to your 13  believe it says 129, that is a much higher nunber.
14 questioning. |'mjust -- you know, we know the 14 That's an EADA count. So the first colum is an
15 docunent that you displayed is 502, and so -- 15 EADA count. The last Brown plan colum is a consent
16 MB. BULLOX: Ckay. Here. 16  decree count.
17 MR CRAIG The docunent is what the 17 Q And these are projected rosters, correct?
18  docurent is. 18 A They are projected.
19 Q (By M. Bullock) I can do that. It 19 Q This is not based off the 2019-2020 roster
20 doesn't let nme play -- okay. So you see here |ast 20 nunbers?
21 nodified My 20th, 20207 This is the last iteration |21 A Vell, | think all projected nunbers are
22 of this docunent that we have received. And you 22 based on where you think your roster has been and
23 just said you did not go back in and run the nunbers |23 where it may be in the upconmng year, but at the
24 again. 24 tine of this docurent on the 20th, thisis a
25 A | did not use this docunent again. 25 projected nunber with the only input fromthe
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1 coaches at that point being what their -- fromthe 1 Ckay. And | will represent to you -- actually,
2 email of what their ideal roster would be. 2 let's go-- thisis page 6 of the document. Can you
3 Q Wuld you agree with ne that roster 3 read for ne the portion here in red?
4 projections can sonetines vary pretty greatly from 4 A "Since the announcenent of the athletics
5 the actual roster nunbers? 5 initiative, there have been requests to restore
6 MR OCRRENTE (bject to the form You 6 nmen's track, field, and cross country; however, if
7 can answer. 7 these sports were restored at their current |evels
8 THE WTNESS: | woul d say, yeah, roster 8 and no other changes were nade, Brown woul d not be
9 projections can change, but there is -- there needs 9 inconpliance with our legal obligations under the
10 to be a baseline or a snapshot of where you start, 10 settlenment agreement. W& continue to closely
11 and when we have that, that's how we end up nanaging |11 examne Brown's |egal obligations."
12 our conpliance on proportionality, is start -- to 12 Q A the tine when this statenent was nade,
13 get to a starting point and then manage the rosters |13 were you already considering reinstating men's
14 accordingly. 14 track?
15 Q (By Ms. Bullock) Are you pernitted to use |15 A Yes. Considering.
16  preseason rosters when reporting to the EADA? 16 Q  Had the decision been nade?
17 A V¢ do not use preseason rosters. V¢ use 17 A | don't believe so.
18 the rosters at the first date of conpetition. 18 Q I'll represent to you, yesterday President
19 Q  Have you seen the June 6th statenent 19 Paxson testified that when she made the decision to
20 from-- the public statement fromPresident Paxson? |20 reinstate nen's track and field and cross country
21 A | have. 21 that she was confident that Brown would be in
22 Q Doyouneednetoopull it upto--for you |22 conpliance with the settlenent agreement because you
23 tobe able to reference it? 23 had told her that you could take care of it through
24 A Sure. Sure. I'mfamliar withit, but 24 roster management. Does that sound correct?
25 that woul d be hel pful. 25 A It does.

Page 115 Page 117
1 MR COCRRENTE  Just so the record's clear, | 1 Q And what did you mean by -- when did you
2 1've handed the witness Exhibit 2 fromthe Paxson 2 tell her that you woul d take care of it through
3  deposition, which I think is the statenent in 3 roster managenent ?
4 question. 4 A \eéll, throughout the days foll owi ng the
5 Q (By Ms. Bullock) Real quick before we nove | 5 announcerent and when the questions continued
6 ontothat, inlooking at the spreadsheet on 502, am| 6 nost -- mainly about cross country, track, and
7 | to understand, then, the final recomrendation 7 field, | anticipated that there may be a
8 woul d have achi eved a percentage of 52.8 percent 8 conversation about this, so | reviewed where our
9 wonen, correct? 9 nunbers were and then began to ask the coaches
10 A That's correct. 10 exactly, not an estimate, "What is your roster going
11 Q & ahead and share ny screen here. So you |11 to beinthe fall? dve me the names of -- you
12 said you are famliar with this statement, correct? |12 know include the names of those returning and the
13 A | am 13 incomng students" so that we had -- | wanted to see
14 Q Didyou help draft any of this statement? |14 was there a way that we could remain within the
15 A | sawa versionof it. | did not help 15 variance if we brought track back.
16 draft it. 16 Q Wat did you mean by "roster managenent"?
17 MR CRAIG Lori, are you going to mark 17 A PRoster managenent is |ooking at the men's
18 this as an exhibit? 18 rosters and capping them And naking adj ustnents
19 MB. BULLOK: | can nark it as -- 19 based on roster -- that's the nain elenent of roster
20 MR CRAG That would be cleaner, yeah. 20 rmanagenent. Roster nmanagenent is to continue to
21 M. BULLOK  Exhibit 14. 21 look at the flow of where women's rosters are and
22 MR CRAG Thank you. 22 where nmen's rosters are and where that puts us in
23 THE WTNESS:  Wen | say "version," | saw |23 terns of the variance, and so that's an ongoing
24 adraft of it. 24 process.
25 Q (By Ms. Bullock) Saw a draft of this? 25 Q Does it also mean | ooking at the wonen's
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1 rosters? 1 and as we established, that was never adjusted prior
2 A Looking at the women's rosters in the 2 tothe reinstatement of nen's track and field,
3 sense of where the coaches have said their rosters 3 correct?
4 are going to be. And then managi ng where the men's 4 A CQorrect.
5 rosters can go. 5 Q | canmake it bigger. If we add back in
6 Q Do you al so nanage where the wonen's 6 the men's track and field teans and cross country
7 rosters can go? 7 here, that leaves us at 48.8 percent wonen, naking
8 A By requiring themto increase their 8 no other changes to the spreadsheet.
9 nunbers of the roster? 9 A kay.
10 Q  Yes. 10 Q Sois it your understanding -- would you
11 A No. W do not. 11 agree with ne that 48.8 percent is not in conpliance
12 Q  President Paxson nade the statenent that 12 with the consent decree, correct?
13 if men's track and field were reinstated and no 13 A That's correct.
14 other changes were nade that they would -- that 14 Q  And there was no other changes nade ot her
15 Brown woul d not be in conpliance with the 15 than roster managenent, correct?
16 settlement. Did you understand that to be true? 16 MR OCRRENTE | object to the formof the
17 A If you just brought cross country, track 17 question. "Roster managenment” by its ternms inplies
18 and field back in, | did not see howwe coul d be 18 a whol e series of ongoing changes in order to ensure
19 within the variance, so | would -- yes. 19 that they remain in conpliance, so that question
20 Q Qher than roster managerment, were there 20 doesn't make any sense.
21 other changes that were contenplated to be nade? 21 M5, BULLOK And | just want to -- | want
22 A N 22 to nake sure because he said he was doing it through
23 Q Didyou think about adding another women's |23 roster nanagement.
24 teamback in? 24 MR OORRENTE Rght. And he defined
25 A | was nore focused on the nunbers 25 roster managenent as a whol e series of ongoing
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1 thensel ves, nunbers of participants, so in the enail 1 changes to nake sure that the university stays in
2 that we looked at earlier that | wote where | 2 conpliance, so to say no other changes were made
3 comunicated with SamMencoff, | used equestrian as 3 except for roster managenent is the sanme thing as
4 an exanple, but | put in parentheses 32 4 saying so no other changes were nade except for all
5 participants. 5 the changes that were nade. It doesn't nake any
6 | did not have a conversation about 6 sense.
7 bringing equestrian back. | was just using that as 7 M5, BULLOXK | think the record s pretty
8 an exanple that if we were going to bring track 8 clear. W'Il leaveit.
9 back, we were going to have to ook at where the 9 MR OCRRENTE | think so too.
10 woren's nunbers were as wel | as managi ng nen' s 10 Q (By Ms. Bullock) I'mgoing to -- you
11 roster nunbers accordingly. 11 testified earlier that you, either on the phone or
12 Q I'dlike to showyou something. It's not |12 sit down -- sorry. | hear an echo -- sit down with
13 an exhibit. It's nore of a denonstrative. So I'm |13 the coaches and go over their rosters for the
14 not going to mark it. 14 upconing season, correct?
15 MR ORRENTE | don't mind you showing it |15 A Correct.
16 to him but | think in order to make sure we have a |16 Q I'mgoing to pull up -- and you al so
17  conplete record of what went on, anything you show 17 testified that you -- as part of the process, you
18 himand ask himto comment on, we need to have a 18 obtained ideal rosters fromthe coaches, correct?
19 copy of it in the record. 19 A Earlier in the process, yes.
20 M. BULLOKX Ckay. | cando that. I'm |20 Q You said back in My, right?
21 going to -- tonake it alittle cleaner, |1'magoing 21 A Yes.
22 to use the PowerPoint version. So we'll mark this 22 Q And | just want to make sure. Thisis a
23 as Exhibit 15. 23 40-page series of emails that begin at Bates 26388,
24 Q (By Ms. Bullock) I'"'mgoing to represent to |24 ends at 26427.
25 you this is the spreadsheet that was in 502 prior -- |25 M CRAG Soit's not entirely
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1 sequential ? 1 A | would not ordinarily attend those. It
2 M5. BULLOXKX: | do not believe so. | 2 would be the sport administrator, the head coach.
3 think | had to go through -- but that's -- when 3 Al that information would be conpiled and provided
4 you're looking at the stack, that's the begi nning 4 to the conpliance office.
5 and the end of the stack. 5 Q So do you ever talk to the coaches about,
6 M CRAG kay. | just want to note for | 6 you know, what their rosters will look |ike
7 the record that you had sort of suggested the 7 yoursel f?
8 exhibit was a range, but it's not a range. 8 A W& have annual eval uations in each sport.
9 MB. BULLOXX | apol ogize. That was nore 9 | ask where they think their roster's going to be in
10 for counsels' purposes -- 10 the upconing year. A that tinme -- again, we don't
11 MR CRAG | appreciateit. 11 get into the managenent of where nmen's rosters nay
12 M5. BULLOK: -- than describing the 12 have to be managed until the roster declaration
13 actual exhibit. 13 process, where we can see where the nunbers are.
14 MR CRAIG Understood. 14 Now, coaches have a history of know ng, at
15 Q (By Ms. Bullock) Yeah. if you want to go 15 least on the men's side, where their roster likely
16  through those, we can kind of look at the first -- 16  can be -- woul d be capped, so they typically cone
17  the second page here, which is 26389, on the 17  back with nunbers that are consistent fromyear to
18 bottom-- thisis just the way emails print out. It |18 year. Not always, but -- and we have conversations
19 starts with your enail and then their response, 19 about those once we have themall and we know what
20 right? Is this the email you were referring to when |20 our totals are and we know what the variance is.
21 you asked all the coaches to give you their ideal 21 Q Do these neetings take place wth coaches
22 responses? 22 fromboth the men's and wonen's teans?
23 A Yes, it is. 23 A Each -- those neetings take place with
24 Q ldeal roster size? Ckay. And | believe, |24 each sport, but there isn't -- there's questions
25 and you can do a doubl e-check here, but | believe I |25 just asking about where the wonmen think their

Page 123 Page 125
1 have conpiled every coach's response to that enail. 1 rosters -- where the coaches of wonen's teans think
2 If you just want to take a minute and make sure that | 2 their rosters would be. That's an eval uation that
3 I'mnot nissing one. 3 would take place at the end of the year. Those
4 A 1 canonly dothat by literally going 4 aren't nunbers that are recorded and used. V¢ wait
5 through each one. Can | do that? 5 until the roster declaration process takes place
6 Q  Yeah. Absolutely. 6 just prior to the school year starting.
7 A They look like they're all here. 7 Q  Wen you say "end of the year," what does
8 Q kay. Qeat. | like to make sure that's 8 that nean to you?
9 conplete, and | knowthat's tedious, but I 9 A Acadenic year.
10 appreciate you going through and doing that. VeIl 10 Q A the neetings at the end of the acadenic
11 come back to that in just one second. 11  year, is that when you discuss if a nen's team needs
12 So the roster neetings that you were 12 to be smaller?
13 talking about, when do you typically do those with 13 A No, because we don't know for sure yet
14 the coaches? 14 where the wonen's rosters mght be. Those take
15 A The roster meetings for what an upcom ng 15 place when the roster declaration forns are prepared
16 year's roster is going to | ook |ike? 16 at the start of the school year. As | said, nost
17 Q  Yes. 17 nen's coaches have a history of where their roster
18 A That would typically take place in August. |18 can be. They may nake a request if it could be
19 Q  Wen you say "all this," with the 19 larger. They nay do that in the formof a roster
20 understanding that this year may be different, but 20 declaration form at which point we woul d go back
21 if you could -- you know, the typical year? 21 and forth about whether or not their roster can be
22 A No. Inatypical year, it would take 22 that large.
23 place in August. 23 Q  You keep referring to a roster declaration
24 Q  And who was at those neetings other than 24 at the beginning of the year. |s that the acadenic
25 yourself and the coach? 25 year, first?
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1 A Yeah. That would be in August. 1 the expectations are, but yeah, there are tines

2 Q Andisthat alist of their actual rosters | 2 where it's not -- it may not be for that student and

3 or-- 3 they may choose not to fol l ow through and pursue it.

4 A Yes, it is. 4 Q And then just as you said -- and we tal ked

5 Q -- isthat a projection of what their 5 about the nen's team-- do you ever talk about the

6 roster will be on day one of conpetition? 6 coaches of the wonen's teans, that their teans need

7 A It's what they anticipate their roster to 7 to be larger?

8 beonthe first date of conpetition. 8 A Do not.

9 Q But it could vary fromwhat the roster is 9 Q I'mgoing to have you turn back to the

10 onthe first day of conpetition, correct? 10 large stack of roster -- the responses to the

11 A It could for the men and it could for the |11 "Rosters - Inportant" enails.

12 woren. 12 A Ckay. |If you could |ook at what's |abel ed

13 Q Yeah. And |'mnot divvying it up between |13 as 26413.

14 nmen and wonen, just trying to establish that that's |14 Q | also have it up here on the screen for

15 not -- for either sport, for any sport, the roster 15 you if that is easier than digging through your

16 declaration is not their roster as it exists onday |16 pile.

17 one of the conpetition? 17 A Ckay. | seeit.

18 A It's what they anticipate it to be. 18 Q Wo is Felix Mrcado?

19 Q It's projections? 19 A Heis the head coach of both the nen's and

20 A Yeah, but, | nean, | would say it's nore 20 wonen's water polo teans.

21 specific than a projection because it includes the 21 Q He states here "ldeal roster size for ny

22 nanes of the people that are coming. It's not an 22 programis 18 for nen, 20 for women. Qurrently we

23 estimate. It's who they anticipate will be onit. 23 have 19 -- on the nen's side 19, on the women 24,"

24 It's the individuals that they anticipate will be on |24 and then he says, "I always anticipate carrying nore

25 the team 25 wonen to help with Title I X nunbers." You see that?
Page 127 Page 129

1 Q Do you know if those roster declarations 1 A | do.

2 are prepared before wal k-on tryouts? 2 Q Is it your assertion that he's doing that

3 A In sone cases, they are -- well, they are 3 of his own accord, then?

4 prepared before wal k-on tryouts, and sonme of them 4 A 1 am | look at this as when he wants to

5 include students who -- that we have been in 5 increase his nen's roster, he woul d sonetimes come

6 conversations with that maybe we find out are 6 to us and say, "I know any increase on the men's

7 adnmtted late, get admtted off the wait list, and 7 side woul d be based on -- whether | could increase

8 soneone that we had communicated with that if they 8 ny roster woul d be based on what the overall women's

9 were admtted, they were strong enough to be -- 9 nunbers are, and I'min a situation where | actually

10 athletically to be on the teamand they coul d be 10 want to carry more wonen. VWuld | be able to

11 included. And then there woul d be others that the 11 carry -- would | be able to add a mal e student since

12 docurent -- or that the roster would be revised if 12 1've actually found two additional wonen that want

13 walk-on tryouts took place after the school year 13 to be on the tean?" That woul d be a conversation

14 began. 14 that woul d be typical that he mght have with his

15 Q So there could be nore wal k-ons for sone 15 sport admnistrator. So that's what | think he

16 teams, right? 16  neans by that.

17 A There coul d. 17 Q Andthen | just want to get in the record

18 Q  There coul d be sone of those walk-ons who |18 here -- we'll mark this -- Sonya, really quick, did

19 end up not actually being interested in conpeting at |19 | mark that giant stack of enails?

20 aDvision | level, correct? 20 MR COORRENTE  That was 16.

21 A Absol utely. 21 M5. BULLOK:  Ckay. | knew what nunber it

22 Q Does it take a lot of dedicationto be a 22 should be. | don't knowif | officially marked it

23 Dvision | athlete? 23 on the record.

24 A It does. | think nost students know what |24 Q (By Ms. Bullock) So we'll mark this as

25 their -- | think they have a good understanding what |25 Exhibit 17. It is an email Bates stanp 26444, and
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1 then it should be followed by three pages which were | 1 Q Perfect. And on the email from--
2 produced in native form so they did not have Bates 2 M. Mrcado, there's two nunbers redact -- | think
3 stanps on the bottom You see that? 3 they're nunbers. There's two redactions there. Do
4 A Yes, | have them 4 you know what those are?
5 Q And | apologize the way that ny -- so this | 5 A Qould| seeit again? |'Il try to get
6 istheemil, and it was all together. W is 6 that hard copy.
7 Jeanne Carhart again? 7 Q Absolutely. | shouldn't make promses I
8 A Jeanne Carhart is an athletic 8 probably can't keep here. Ckay. It's up on your
9 adnministrator, who al so serves as a program 9 screen.
10 admnistrator for some sports. 10 MR OCRRENTE:  You know, |'mjust going to
11 Q ay. And she sent this on 5/13, correct? |11 caution the witness that because this redactionis
12 A Yes. 12 the subject of a pending notion before the court, if
13 Q 852pm? Yes? 13 he canidentify the nature of the material that's
14 A Yes. Shewas -- so this was conpiling the |14 redacted sort of by category, he may do so. |'m
15  nunbers that were sent in enails. 15 going to caution himthat he is not to disclose the
16 Q kay. That was going to be ny next 16 actual redacted material at this tine. Do you
17 question. The two spreadsheets that fol | ow that 17 understand the distinction?
18 were produced with that are the conposite of all of |18 THE WTNESS:  No.
19 those coaches' ideal roster sizes, correct? 19 Q (By Ms. Bullock) Let ne ask this question,
20 A Yes. 20 M. Hayes. Do you know what information mght be
21 Q And what were these nunbers used for? 21 underneath those redactions?
22 A They were put together by -- at the 22 MR OORRENTE  Wiat kind of infornation?
23 request of general counsel just for us to have sone |23 M. BULLOK:  Yeah.
24 sort of baseline on where we thought our rosters 24 THE WTNESS:  Nureri cal i nfornation.
25 mght be noving toward and what -- and allow us to 25 M CCRRENTE  That's --

Page 131 Page 133
1 look at the proportionality as the discussion was 1 THE WTNESS:  Yeah.
2 progressing about which sports would ultinately be 2 Q (By M. Bullock) He said, "Having bl ank
3 transitioned. 3 spots for the nen.” WWiat does that mean?
4 Q So these are foll owing 26445, and these 4 A Adnission supports.
5 arethe two just so -- 5 Q kay. So those aren't, you know,
6 A Yeah. | would look at it as another data 6 different nunbers for the ideal roster size nunbers?
7 point that we had, average rosters over five years. 7 A No. Those he's referring to adm ssion
8 W& had average roster sizes of |vy League 8 supports.
9 chanpionship teams. V¢ had what mght be optinal 9 Q kay. So here's ny question. Thisis
10 roster sizes. Again, that was ne putting those 10 his sort of what he woul d think woul d be ideal
11 nunbers in without having any conversations with the |11  adm ssion spots, correct?
12 coaches. And now -- we provided very little context |12 A These are -- yes. Wat he's saying here
13 inthat email that we sent to the coaches, but now |13 is these are the adm ssion supports that he woul d
14 there's a colum that includes input fromthe 14 want to have to remain a top-tier programin his
15 coaches on what their ideal roster size would be. 15 sport.
16 Q Gkay. And here, just so we're clear, it 16 Q These are not the actual admssion slots,
17 says, "All track conbined." That's track, field, 17  correct?
18 and cross country, correct? 18 A | don't know what's redacted there, but
19 A Yes, it is. 19 I'mnot sure if it's the actual nunber. It might be
20 Q Sothat 20 and 52, that's the cross 20 the actual nunber for the wonen and not the men.
21 country and then the track and field, correct? 21 I'mnot positive. But heis referring to adm ssion
22 A Itis. 22 supports in that sentence.
23 Q kay. And the same thing with the 23 Q Doyouthink if he was receiving the
24 wonmen's? Al track -- 24 optinmal admssion supports that -- you know, that he
25 A That would be the sane. Yes, it would. 25 would be emailing you about what he believes are
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1 optimal adnssion support nunbers? 1 again. It doesn't have the wonen.
2 M CORRENTE  (bject to the form 2 Q You are correct. This is what was
3 There's no way he coul d guess what sonebody el se 3 produced to us. Thisisinits entirety.
4 thought when they wote this. 4 A kay.
5 Q (By Ms. Bullock) You can answer. 5 Q Do you know if there's an email where
6 A Again, | sent the note with very little 6 M. Carhart sent you the wonen's?
7 context, so their response back may -- they may have | 7 A | do not.
8 had questions. They may have just -- in some cases, | 8 M5, LABINGER Lori, | think it's an
9 as you see in here, sone coaches just responded with | 9 error.
10  a nunber. 10 M5, BULLOX Ckay. Ckay.
11 Q Howdo you know that this is not 11 M5, LABINGER Let ne get a corrected
12 participation spots and adnission spots? 12 docurent.
13 A Because we don't -- because the word 13 M5, BULLOK That is what | get for
14 "spots" and "slots" are often used for adm ssion 14 pulling it fromnative formand trying to turn it
15  support, and "spots" is not a reference that we 15 into a POR
16 woul d use as participation nunbers. And to 16 MR OCRRENTE  Can we take five mnutes?
17 reference spots on the wonen's side, he's talking 17 M5, BULLOXX Sure. Let's take 10.
18 about admission slots. He's not tal king about 18 VIDECGGRAPHER  (ff the record at 2:03 p.m
19 participation nunbers because we have no linit on 19 (Recess taken from2:03 to 2:20 p. m)
20 what we would provide on a participation nunber for |20 VIDEGGRAPHER  On the record at 2:20 p.m
21 a wonmen's team 21 Q (By Ms. Bullock) And | need to clarify on
22 M5. BULLOK And I'mjust going to note 22 the record, M. Hayes, you said you were | ooking at
23 for the record that we do not believe that this is 23 a double printout of the nen's, and that is because
24 properly redacted. This is not admssion sl ot 24 when it printed out the native form spreadsheet,
25 nunbers. It is ideal adnission slot nunbers. 25 rather than printing out both tabs, it printed out
Page 135 Page 137
1 MR OORRENTE | understand. The sane 1 two of the first tab.
2 instruction -- 2 A kay.
3 M5. BULLOX: It's on the record, Bob. W | 3 Q Sol will get counsel and the court
4 don't need to argue about it. | understand your 4 reporter the proper, but I will say, the version
5 objection. 5 that was shown on the Zoom screen-share to M. Hayes
6 Q (By M. Bullock) Just to clarify -- | just | 6 that we talked through was men's and then woren's.
7 want to make sure -- in the spreadsheet at 26445, 7 Sothisis correct, and he was | ooking at the
8 where it's all track conbined, that's counting track | 8 correct version.
9 and field once, correct? 9 A kay.
10 A If you look at the nen's nunber of 72 -- 10 Q  Wen you | ook at the actual native --
11 Q  Yes. 11 MR OCRRENTE  Counsel, when you get us
12 A -- that would be counting the cross 12 that in paper format, should we mark that as -- or
13 country runners of 20 twce and counting the 32 13 that additional one sheet, should that be 17A?
14 track nenbers one tine. 14 M5. BULLOK: Sure, let's do that. That
15 Q Gkay. Because the men's cross country 15 sounds fine.
16  runners run long -- sorry. The nen's cross country |16 Q (By Ms. Bullock) So just a couple nore
17  runners run long-distance track events? 17 questions, actually, about this, M. Hayes, and I'I|
18 A Inthe winter and in the spring. 18 have you I ook up on the screen since you don't have
19 (To M. Corrente) That's just the nen's, 19 the second page. | had asked you, the all track
20 not the wonen's. It has the nen's twice. 20 conbined is counting track once, and you had said
21 Q Wat did you say, M. Hayes? 21 it's counting cross country and then counting cross
22 A | said that the docunent | had that | was |22 country again. | just want to make sure, the way
23 just looking at had the attachments on -- what you 23 that this is being counted is in accordance with
24 just asked ne fromthat list of sports, it has the 24 what the settlement requires, correct?
25 nen on one page, but the next page, it has the nen 25 A Itis.
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1 Q  You see here nen's ideal roster sizeis, 1 A Yeah
2 like you had said, the 20 cross country runners, 52 2 Q -- the rest of those nunbers are the
3 track and field, which is counting track and field 3 ideal, correct? That you had tal ked about with the
4 one time and cross country one nore tinme, correct? 4  mnor adjustnents up and down if necessary?
5 A Yeah. So inthat one, the track 5 A Yes.
6 participants woul d be 32, and you woul d take the 6 Q So here's --
7 cross country 20 runners and add themback in, and 7 A These were the optimal nunbers, right?
8 that's how you woul d have 20 plus 52. 8 The optimal nunbers were the ones that we went --
9 Q kay. And these are the ideal sizes, 9 that | adjusted slightly above and bel ow based on
10 correct? 10 what the lvy League five-year average wes.
11 A These are the ideal sizes on the responses |11 Q kay. | just want to make sure I'm--
12 fromthe coaches, yes. 12 A That was the optinal.
13 Q I'mgoing to have you look at what we will |13 Q -- looking at the --
14 nmark as Exhibit 18. Thisis -- we've |ooked at a 14 A The optinmal did not involve any input from
15 version of this email before. | wish there was a 15 the coaches. The ideal roster size were the ones
16 way to do side by side, but if you |look at 16 that | enailed to the coaches, and that's the
17 Exhibit 2 -- do you have Exhibit 2 in front of you? |17 nunbers that -- in that document that we just |ooked
18 A Isthis fromearlier today? Dd we | ook 18 at on the ideal roster size. But in the spreadsheet
19 at this one before? 19 of optimal, where we talked earlier that in sone
20 Q Yes, wvedid Vell, we looked at a version |20 cases they were increased or reduced here or there,
21 of it. 21 that was not with any input fromthe coaches.
22 A Yeah. | haveit. | canseeit onthe 22 Q But the one where it had the coaches'
23 screen. 23 ideal colum was with input fromthe coaches,
24 Q Well, Exhibit 18 is alittle different 24 correct?
25 than Exhibit 2 so1'd like you to be able to -- if 25 A Yes, it was.

Page 139 Page 141
1 you need to reference back, 24776 is the starting 1 Q If welook up at the top here, is this
2 page of Exhibit 2. Exhibit 18 is an email between 2 your statement? Can you read your statenent to
3 M. Hayes and M. Mencoff on June 4th. It is 24781, | 3 M. Mencoff?
4 the first page, and it goes to 24783, Exhibit 18. 4 A "Yes. |'d say we probably want to adj ust
5 A Gkay. | haveit. 5 afewnen s rosters down and a few wonen's rosters
6 Q These are again those -- this is while you | 6 up and we would be in a good pl ace.”
7 were contenplating reinstating track, correct? 7 Q So here are you contenpl ating addi ng wonen
8 A Yes. 8 tothe rosters in order to nake the nunbers work?
9 Q And you're looking at different scenarios 9 A I'mcontenplating that -- getting where --
10 in order to make the participation nunbers work, 10 getting fromour coaches of our wonen's teamwhere
11  correct? 11 our nunbers are and if they are higher than what the
12 A That is correct. 12 coaches had on their ideal roster, factoring that
13 Q And you're saying here that these are -- 13 into what our total would be. Soif we have a
14 we have here the "Using planned roster totals and 14 wonen's teamwhere their roster is higher than what
15 adding nen's track (60 participants)." Were did 15 their ideal nunber was, then that shoul d be adj usted
16  the nunber 60 come fron? 16 up.
17 A As we |ooked at the variance and bringing |17 Oh the nen's side, it may require a
18 track back, | felt that we had to nanage a roster 18 conversation of saying to a men's coach "That may be
19 for track that was smaller than what the ideal 19 your ideal roster, but that isn't necessarily what
20 roster size was. So rather than have that number in |20 your roster can be going forward. "
21 at the coaches' ideal roster size of 72, | had it in |21 Q Ckay. | just want to draw your attention
22 as 60. 22  here -- we were looking at Exhibit 502, which was
23 Q kay. But if we look back at the 23 the final spreadsheet |ast edited on May 20th.
24 spreadsheets where you have the Brown plan 24  kay. So you have this email in front of you,
25 nunbers -- 25 correct?
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1 A | do. 1 Q  VYes.
2 Q I'mgoing to stop sharing this one, then. 2 A Yes.
3 kay. Gan you see this? 3 Q Gkay. And what |'mtrying to establish
4 A | can. 4 is, | think you had testified earlier that the
5 Q  This spreadsheet, 502. Ckay. Wuld you 5 nunbers on 24782 were based on the optimal nunbers
6 agree with ne that on Bates 24777, we're adding the 6 before you had coaches' input, but it looks |ike
7 60 participants. That nunber there is based not off | 7 it's actually based on the Brown plan nunbers, which
8 of the optimal nunber but off of the Brown plan, 8 is post coaches' input, correct? Because it's 456
9 whichis, you testified, based off of the coaches' 9 wonen, and that matches?
10 ideal, correct? 10 A Yes, and it appears that that is the case.
11 A 1 don't -- | don't know what the question |11  Yes.
12 is. 12 Q That isall | wanted to clarify.
13 Q So-- 13 A ay.
14 MR CCRRENTE | don't know where you are |14 Q kay. So -- one second here. |'mgoing
15 on the docurent either. Can you start over, please? |15 to pull this back -- 1'mgoing to share ny screen
16 M5. BULLOK:  Yeah. (n page 24777 -- 16 again. | just noticed sonething | want to clarify.
17 MR COCRRENTE That's not part of this 17 kay. So this is the Exhibit 502. Can you see that
18 exhibit. 18 on the screen again?
19 MB. BULLOXX | understand that, 19 A | can
20 M. Corrente. 20 Q If you see here -- and this is howthis
21 MR CCRRENTE Were is it? 21 was produced to us -- these nunbers are all the
22 M5. BULOX Inthat email that you have |22 same. You can verify that with me if you want.
23 infront of you that we just stopped -- | can't 23 Correct?
24 share two docurments on ny screen, so on the enail 24 M CORRENTE  (bject to the form Wat
25 that you just had in front of you with the second 25 nunbers are all the sane?

Page 143 Page 145
1 page of that email -- sorry. The second page of 1 Q (By M. Bullock) The nunbers -- can you
2 that one is 24782. 2 see ny cursor?
3 MR COCRRENTE  Yeah. 3 A | can
4 M. BULLOOK:  The one you just had in 4 Q kay. So the nunbers in the "Coaches'
5 front of you. The second scenario, where we're 5 ldeal" colum and the nunbers in the "Brown plan"
6 talking about adding 60 participants. Ckay? 6 colum in the nen's half of the spreadsheet are all
7 THE WTNESS:  Ckay. 7 the same, correct?
8 Q (By M. Bullock) Ckay. So would you agree | 8 A | see that.
9 wthnethat that woul d be adding 60 participants to | 9 Q Do you have any idea why the nunbers and
10 this -- if you look up on the screen, the Brown plan |10 the subtotals are different?
11 nunber, which you testified earlier was based of f of |11 A They certainly shoul d be the sane.
12 the coaches' ideal ? 12 Q ay.
13 M CORRENTE | object to the formof the |13 MR CORRENTE  Just so the record's clear,
14 question. | still have no idea what you're talking |14 that's not 502, what you're using.
15 about. 15 M5. BULLOK:  This is the native form of
16 MB. BULLOK: Does the witness understand? |16 502 that was produced to us.
17 MR CCRRENTE | don't think so. 17 MR OCRRENTE It's not page 502.
18 M5. BULLOK: | would like the witness to |18 M. LABINGER Respectfully, that is 502.
19 answer that, M. Corrente. 19 MB. BULLOOK: That is 502. That is what
20 MR ORRENTE  (kay. 20 was -- you -- and maybe there's nore than one 502,
21 THE WTNESS:  If | -- so you're asking me, |21 but that is the native formof what was produced to
22 inthe Brown plan, it totals 407 mal es. 22 us for 502. And | can show you the Bates stanp 502
23 Q (By Ms. Bullock) Yes. 23 as well in PDF formif you would like to see that.
24 A If we add track back into that group at 24 MR OCRRENTE.  |'mlooking at the Bates
25 60, does that nunber total 467? 25 stanp 502 on a different docunent, but whatever.
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1 You can keep going. 1 Q As part of the decision to elininate sone
2 Q (By Ms. Bullock) Ckay. M. Hayes, have 2 varsity teans, there was al so a decision to el evate
3 you ever conducted an anal ysis on the preseason 3 sailing, correct?
4 roster declarations with the actual rosters to see 4 A Correct.
5 howclosely they align with each other? 5 Q Is there a reason you haven't el evated
6 A 1've seen the roster declarations fromthe | 6 sailing before this year?
7 previous two acadenic years and | ooked at what the 7 A (ne reason was -- and | nentioned this
8 variance was on the roster declarations versus what 8 earlier -- that we had just built a facility. They
9 the variance ended up being at the end of the year. 9 had -- their facility, locker roons, offices, were
10 Q Do you have any docunents denonstrating 10 inabuilding that burned down in 2011. It did not
11 that? 11 reopen until two years ago.
12 A | do not have that here. | do not. 12 Q And as part of -- we've already seen the
13 Q Do you have anything in your possession 13 docurents here. As part of elevating sailing, did
14 that denonstrates that anal ysis? 14 you reach out and ask the sailing coach for his
15 A If I do, | -- what should | doif I have 15 ideal roster size as well?
16  that docunent? 16 A A thetine, | didnot. Ve asked for it
17 Q Can you please provide it to your 17 after. Al ny conversations regarding sailing -- |
18 attorneys so they can give it to us? 18 had conversations with the sailing coach over the
19 A Yeah 19 last two or three years about their status and what
20 Q  And when you did that analysis, do you 20 it would take to becone a varsity program but they
21 renenber in general what it showed? 21  were not -- the head coach was not involved in any
22 A That the variance wes larger -- | can't 22 of the conversations |eading up to this decision.
23 recall, but here's what | can tell you, that we use |23 Q Gkay. Do you renenber when you reached
24 avariance in each year to identify -- we use the 24 out to hin?
25 roster declaration forns to identify what the 25 A It nmay have been on the same -- on the
Page 147 Page 149
1 variance is at the beginning of the year and then 1 sane day that we wote to all the other head coaches
2 manage that accordingly. So as the rosters 2 onthe 13th, but I'mnot positive, because on the
3 fluctuate, nen's and wonen's, we are focused on what | 3 30th, we were witing to all the coaches about --
4 is that variance and how does that variance change. 4 those were the current coaches of our teans, and at
5 Q  And when did you do that analysis? 5 thetine, sailing was not a varsity sport, so |
6 A 1 looked at it recently, within the |ast 6 don't believe | didinclude himon the initial
7 three weeks. 7 request, but then went back -- in the next couple
8 Q And you said you | ooked at the Iast how 8 days, | was directed to include his nunber as well.
9 many years? 9 I'mlooking at the initial email fromthe docunent
10 A The previous two. 10 witten to all the head coaches. He was not on
11 Q Inthe previous two years, did it vary 11 that.
12 quiteabit? 12 Q kay. I'mgoing to pull up here for
13 A It did not. 13 you -- we will mark this as Exhibit 19. Let ne
14 Q Are you saying that you do that analysis 14 share ny screen with you. This is Bates stanp 26429
15 every year? 15 to 26431. It's an email between M. Mllicone and
16 A Fromyear to year? No. 16 yourself -- at least the top of it is -- on
17 Q Ddyoudothat in connectionwith this 17 My 15th. Do you see that?
18 case? 18 A | do.
19 A | did 19 Q Dovyourecall this email chain?
20 Q  Have you ever done it before? 20 A | do.
21 A | have not. 21 Q Soit looks Iike on May 14th you reached
22 Q Ddyoudoit before or after the decision |22 out to M. Mllicone and said, "As we consi der
23 toreinstate nen's track, cross country, and -- or 23 sailing as a varsity sport, what woul d be your ideal
24 track, field, and cross country was nade? 24 roster size?" Correct?
25 A Ater. 25 A Yes.
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Page 152

1 Q And he let you know currently there are 42 | 1 sailors, that Brown's proportionality will be quite

2 sailors. 30 of themwere nainly conpeting each 2 abit bigger than the other Ivy League school s

3 weekend at the varsity level. Correct? 3 listed here?

4 A Yes. 4 A | do.

5 Q 14 males, 16 females. And then just 5 Q Ddyoutell M. Mllicone that he could

6 looking at their incomng freshnen for 2020-2021, if | 6 have one man for every 2.5 wonen?

7 you look at the next page here, he states, "I think 7 A 1 didnot. | did not.

8 the nunbers we're talking about to have a strong 8 Q Do you know if anyone el se told

9 varsity coed teamare 12 males plus 18 females." Do | 9 M. Mllicone that he coul d have one nale for every

10  you see that? 10 2.5 wonen?

11 A | do 1 A No one el se woul d have had a conversation

12 Q Sothat would be where the coaches' ideal 12 with himabout the roster. Now, that's what the

13 for 12 and 18 cane from correct? 13 nunbers are here in the 25 and 10, but there was

14 A Yes. 14 never a formila based on how many wonen there woul d

15 Q Fromall those various spreadsheets? Yes? |15 be versus how many nen you coul d have. There was

16 A Yes. 16 not a formula used. And there was not a formula

17 Q Andif we look down, he says it looks like |17 communicated to him

18 that's conparabl e to other schools, and these are 18 Q Andit's Brown's intention to count those

19 schools in the Ivy League, correct, Yale, Harvard, 19 25 woren twice, correct?

20 and Dartnout h? 20 A That's correct.

21 A They are. 21 Q Do you know if the other Ivy League

22 Q Do you know what the roster is -- that you |22 schools count their wonen tw ce?

23 intend to carry for sailing next year are? 23 A | don't believe Harvard and Dartnouth do.

24 A Wintend -- well, if we end up having a 24 | believe Yale does and Stanford does.

25 programin this upcomng acadenic year, | believe 25 Q You would agree with ne that there's not a
Page 151 Page 153

1 theplanis to have 25 wonen and 10 nen. 1 uniformway that this is done?

2 Q And what is the reason that that is so 2 A | agree with that.

3 much different -- you know, that the fenal e side, 3 Q Do you know what the average size for a

4 that you're adding seven wormen? 4 sailing teamis?

5 A Because he has wonen that are on the team | 5 A Do not.

6 right nowthat -- plus he has students that he's 6 Q And you would agree with nme that Stanford

7 adding, and he's going to manage the group. He's 7 has elimnated its sailing team correct?

8 going to nmake a decision as to who's on the varsity 8 A It has.

9 and who's on what woul d be the yacht programor the 9 Q Aethereany lint sizes placed on the

10 club team and based on the nunbers that he has 10 rosters for sailing?

11 coming in and the students that he has in the 11 A Aethere any limt sizes that -- limts

12 programright now his plan was to increase that 12 put on by the institution?

13 nunber to 25. 13 Q Actually, no. By the Intercollegiate

14 Q Vés that his plan or wes he told to 14  Sailing Association. Do you know?

15 increase it to 25? 15 A | do not know

16 A Hewasn't told toincrease it to 25. He 16 Q By the lvy League, do you know?

17 knows that he's going to have a large group on that |17 A | do know. There woul d not be.

18 team and this is the nunber that he's going to work |18 Q I'mgoing to showyou -- one nonent. Let

19 with. 19 nefindit here. W'l mark this as Exhibit 20.

20 Q Wuld you agree with ne that's nore 20 Thisis anenail that's Bates stanp 24889, an email

21 females than the other Ivy League school s that are 21 fromM. Mllicone to yourself on June 3rd of 2020.

22 listed here? 22 Do you see that?

23 A Three nore than Yale. 23 A | do.

24 Q Wuld you also agree with me that the 24 Q It says, " Mnday, June 1st, all the lvy

25 proportionality between the male sailors and fenale |25 League head sailing coaches had a meeting to discuss
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1 roster limts for the individual 1 A Because of QM D, | can't say we have
2 regattas/conpetitions, and a maxi mum nunber of 12 2 because all orders, because of COM D, have put on
3 student-athletes was agreed upon." Do you knowwhat | 3 hold -- been put on hold. V& have gone through the
4 he neans by that? 4  exact same ordering uniformprocess for sailing as
5 A | believe what he is talking about there 5 we have for every other varsity program whichis a
6 istravel to regattas, how many people can attend, 6 different process than sailing had in years past.
7 and how many students you would travel withto a 7  Wen they were a club team
8 particular event. It's not about teamrosters. 8 Q Are you aware that Coach Ml Iicone intends
9 It's about travel rosters. 9 to hold tryouts before conpetition begins?
10 Q Thank you. At this nonent, as we sit 10 A That would be -- that would not be a
11  here, is there a varsity sailing tean? 11 surprise. Cher sports do that as well. They're
12 A Yes, thereis. 12 not required to, but teans do.
13 Q Isthere avarsity sailing teameven 13 Q Have you told GCoach Mllicone that he has
14 though there isn't a formal roster? 14 to limt the nunber of men that he has on his team
15 A There is a varsity sailing team because 15 for sailing?
16 all operations going forward are under NCAA 16 A V¢ have.
17  conpliance, which had not been the case before, and |17 Q Have you told himthat there's a cap on
18 that -- through the admssions and financial aid 18 the nunber of men that he can have?
19  process, which would be sonething that is nonitored |19 A Wvetold himthat we woul d start out
20 by -- in a manner through intercollegiate athletics. |20 wth a cap of ten, and, like we do with other
21 The roster -- | would say the roster declaration 21 coaches, those nunbers can be reviewed if coaches
22 form simlar to other teans that we have, 22 want to add students as we nonitor where the rosters
23 involves -- includes students fromthe previous year |23 are and where we are in conpliance to the
24 and incom ng students. 24  proportionality and the variance that we're required
25 Q Has the varsity -- has the sailing team 25 to maintain.

Page 155 Page 157
1 hadits first season as a varsity teamyet? 1 Q Do you have any witten -- well, hold on
2 A That wll happen assuning -- take the 2 one second. |'mgoing to mark -- just one noment.
3 OMDupiece out. That woul d begin in the 2020-'21 3 Sorry. Just a second. Having sone technical
4 acadenic year. 4 difficulty. Can we take, like, a three-ninute break
5 Q But as we sit here today, have they had 5 sol can figure out why ny conputer's not operating
6 their first season as a varsity teamyet? 6 properly.
7 A Have they conpleted their first season? 7 VIDECGRAPHER  (f the record at 2:58 p.m
8 N 8 (Recess taken from2:58 to 3:05 p.m)
9 Q Have they started it? 9 VIDEGGRAPHER  On the record at 3:05 p.m
10 A Vell, the way we begin on July 1 with the |10 Q (By Ms. Bullock) I'mgoing to share with
11  admssion process, with the conpliance process, yes, |11 you, M. Hayes -- this is Bates -- can you see that?
12 it"s underway. 12 A | can
13 Q Has the conpetitive season started? 13 Q It's 3608 through 3609, previously narked
14 A V¢ have not had a conpetition yet in any 14 in the Ml licone deposition, but we're going to nark
15 sport for 2020-2021. 15 it here as Exhibit 21.
16 Q As we sit here today, would the 16 MR COCRRENTE: Wat nunber was it in
17  conpetitive season have started but for GOV Dright |17 Mllicone?
18 now? 18 M. BULLOK No idea.
19 A It would not have started yet for sailing |19 COURT REPCRTER  Nunber 3.
20 or any of our other sports for the 2020-2021 year. 20 M. BULLOK  Exhibit 3. Thank you,
21 Q Have you ordered uniforns for the varsity |21  Sonya.
22 teamfor sailing? 22 Q (By M. Bullock) Can you see it on the
23 A\ have -- all those things have started 23 screen, M. Hayes?
24 to take place. 24 A | can only see the part of the address
25 Q  Have you actual Iy ordered uniforns? 25 fromne. | can only see what was the very top part.
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1 MNowl can. 1 Q Wat are sone of the sacrifices that they
2 Q Perfect. kay. |Is this sonmething that 2 nake?
3 you prepared at the request of M. Gol dgei er and 3 MR OORRENTE  (hjection. Form
4 M. Qeen? 4 THE WTNESS:  There's a commitrent.
5 A Itis. 5 There's atime coomtnent. So there are things
6 Q Isthisthe only witten plans for sailing | 6 socially they may not be able to participate in.
7 that exist? 7 There are travel opportunities that they may not be
8 A Witten plans to transition the program 8 able to participate in.
9 fromclub to varsity? It is. 9 Q (By Ms. Bullock) Anything el se?
10 Q And this wasn't sonething that you created |10 A Not that | can think of.
11 prior to elevating the corporation neeting on the 11 Q Do some of themmanage their diets pretty
12 21st where they were elevated to a varsity team 12 strictly?
13 correct? 13 A Sone do. | nean, as |'msure many
14 A It is not. 14 nonathl etes do.
15 Q M. Hayes, you testified earlier that you |15 Q Do student-athletes at Brown have any
16 were a student-athlete, correct? 16  restrictions placed upon themabout what type of
17 A | was. 17 social activities they can engage in?
18 Q  And you al so obviously manage an entire 18 A N
19 departnent of student-athletes, correct? 19 Q Do they have restrictions on drinking?
20 A Yes. 20 A Mybe on -- prior to conpetition, days
21 Q Wat are the benefits of being a 21 before conpetition, but overall, no.
22 Dvision | varsity athlete? 22 Q Have you seen any studies or data on how
23 A Nunber of benefits. Personal developnent. |23 many CEGs in the country are former Division |
24 Leadership devel opnent. In many cases, it's a 24 student-athl etes?
25 conplenent to what students do academcally. It's 25 A | have not.

Page 159 Page 161
1 helpful intime nmanagement, as athletics has been an | 1 MR COCRRENTE.  (bjection. Wat does that
2 inportant part of their experience prior to entering | 2 have to do with anything in this case?
3 college. And so there are a nunber of benefits that | 3 M5, BULLOXX This is discovery,
4 students can obtain by participating in 4 M. Corrente, and | can --
5 intercollegiate athletics. 5 MR OCRRENTE  Yeah, | understand what it
6 Q And you agree with ne that those benefits 6 is. | just -- 1'dlike you to tell me why a
7 are far beyond just playing a sport, correct? 7 sociological study about the link between Division |
8 MR CCRRENTE (bject to the form 8 athletics and econonist CECs is germane to this
9 Q (By Ms. Bullock) You can answer. 9 case.
10 A | do. 10 M5. BULLOXX It's germane to this case
11 Q Do you get to neet people as a 11  because it's one of the benefits of being a
12 student-athlete that you might not otherwise get to |12 student-athlete, that you |earn howto succeed at
13 neet? 13 the top level.
14 M ORRENTE (hject to the form 14 Q (By M. Bullock) Is that correct,
15 THE WTNESS:  You have the opportunity. | |15 M. Hayes?
16  think some students take advantage of it nore than 16 A It's a benefit of athletics. Mny of the
17 others, but the opportunity is there. 17  benefits that we' ve di scussed on canaraderie and
18 Q (By M. Bullock) And you nake lifelong 18 tine nmanagenent woul d be available at the
19 relationships with your teanmates, correct? 19 intercollegiate |evel and the club |evel.
20 A Yes. 20 Q Is playing a club sport the sane as
21 Q DoDvision | varsity athletes put ina 21 playing a varsity Division | sport?
22 lot of work to play at that |evel? 22 A N
23 A They do. 23 Q Wiat benefits do you think you personal |y
24 Q Do they make sacrifices? 24 got frombeing a student-athlete?
25 A They do. 25 A Personal connections. Tine managenent.
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1 Prioritizing responsibilities. 1 Q If you don't hone your conpetitive
2 Q You learned howto set goals and then do 2 abilities, do you tend to stay at the Division |
3 what you need to achieve then? 3 varsity level ?
4 A Yes. 4 A | think there's students who maxi mze the
5 Q  You learned howto work cooperatively with | 5 opportunity and all -- at all levels, | think
6 others? 6 there's students who maxinize the opportunities and
7 A | believe | did. 7 there's students that don't necessarily take
8 Q A Brown, what services do varsity 8 advantage of all it has to offer.
9 athletes have available to then? 9 MB. BULLOK: Let's take a five-nminute
10 A There are services through acadenic 10 break. | think I'malnost done.
11 support. There is the training roomfor nedical, 11 VIDECGGRAPHER  (ff the record at 3:17 p.m
12 injury prevention and rehabilitation, and there is a |12 (Recess taken from3:17 to 3:26 p.m)
13 strength and conditioning facility. Those would be |13 VIDEGGRAPHER  On the record at 3:26 p.m
14 exanples of three resources that are avail abl e. 14 Q (By Ms. Bullock) M. Hayes, would you
15 Q Are those resources also available to the |15 agree with ne that you ve told the students that are
16 club athletes? 16 leaving the varsity teamthat they will not be able
17 A The strength and conditioning facility and |17 to conpete at the Division | level anymore?
18 the training roons are not. The academ c support 18 A 1've had those conversations.
19 for the prograns that are being transitioned, we 19 Q  And when you say you had those
20 have said that we would continue for all of those 20 conversations, you nmean yes, you did tell themthey
21 students while they' re at Brown. 21 won't be able to conpete at the Division | |evel?
22 Teans that are transitioned, if any of 22 A | did
23 themhad an injury while conpeting at Brown, they 23 Q Do you agree that you told the students
24 would be permtted to continue to rehabilitate in 24 that you would not pretend to suggest that a club
25 the training room with the use of the training room |25 programis equivalent to a varsity tean?

Page 163 Page 165
1 operation. 1 A Yes. As we talked about the transition,
2 Q But in general, you would agree with ne 2 there are things that woul d continue to be benefits
3 that those academc services, the training room the | 3 of participating at the club level, but | didn't
4 strength and conditioning, are not available toclub | 4 want to mslead themto say that it woul d be exactly
5 sports, correct? 5 the sane.
6 A To the other club teans and in general, 6 Q Dd you promse in Zoom meetings that
7 they are not. 7 Brown -- to the student-athl etes that Brown woul d
8 Q Have you had any students tell you how 8 comit to preserving their coaches and their funding
9 their teambeing elinmnated fromvarsity status has 9 for the next two years?
10 affected then? 10 A That conversation was for a year for all
11 A | have. 11 sports and equestrian for two. The difference being
12 Q  Wat have they told you? 12 that equestrian received an anonynous gift to help
13 A They're disappointed. | understand that. |13 wus fund that programfor an additional year during
14 They're disappointed that the status of their 14 the transition.
15 programhas changed. 15 Q  Since you nade those pronises, isn't it a
16 Q  Have you ever looked at any of the studies |16 fact that Brown has now decided that it wll not
17 about the benefits of college athletes for wonen 17 hire a wonen's skiing coach?
18 specifically? 18 A No. Brownisinahiring freeze, which
19 A | have not. 19 we've communicated to the students. Brownisina
20 Q Is one of the benefits hel ping you gain 20 hiring freeze, so that's why we have not nade that
21 confidence? 21 hire.
22 A | would think it would. 22 Additional ly, we are waiting to see if
23 Q  Does being a varsity athlete hel p hone 23 we're actually going to have sports this year. So
24 your conpetitive abilities? 24 while the hiring freeze is part of it, club
25 A Gves the opportunity for it to do so. 25 programs, their coaches are not active recruiters,
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1 sowth a conpetitive season potentially not taking 1 Q  Wich teamwoul d you elinnate?
2 place, there was not a need to hire a coach j ust 2 A | don't know | wouldn't be the one
3 yet. 3 ultimately that woul d be making that decision so |
4 Q Wren't the club teans told too that they 4 don't know what sport woul d be elim nated.
5 wouldn't have the sane | evel of support and they 5 Q Part of the plan of the cormittee on
6 were going to need to have to rai se sone noney? 6 excellence in athletics was to increase the space on
7 A Al club prograns raise noney, and all the | 7 the nen's teans so that they could be nore
8 varsity prograns have rai sed money in the past. 8 conpetitive, correct?
9 Wat we had said was during the year of transition, 9 A That's correct.
10 we woul d provide the sane |evel of support that the |10 Q  Have you acconplished that goal ?
11  institution had been providing when it was a varsity |11 A In sone sports. It woul d have been
12 program 12 nore -- there woul d have been nore sports that woul d
13 Now, since then -- yes, | had those 13 have fallen into that category if we had not brought
14 conversations. During OMD, it's changed the 14 cross country, track, and field back in.
15 financial nodel for our entire department. So the 15 Q  Wat sports do you feel that you' ve
16  conversations have changed with what we will be able |16 acconplished that goal in?
17 to fund for varsity sports and club sports. For 17 A Basketball, rowing, nmen's lacrosse. W're
18 instance, right now, not only is there a hiring 18 just talking about the men's side right now Those
19 freeze, but there are purchases that we would not be |19 are three right nowthat | can think of. S nmng
20 able to nake departnentwide. So any changes to what |20 is a fourth. And sone remain where they were
21 was comunicated to themafter the announcenent are |21 before, and then sone woul d potentially be -- well,
22 based on what we're able to do in terns of funding 22 not -- some woul d be reduced.
23 and operating our own departnent. 23 Q Al just -- | want to go back and
24 Q A the tinme you made those announcenents 24 clarify. Wen we tal ked about not having the sane
25 tothe student-athletes that were being demoted to 25 level of support, you specifically told that to the
Page 167 Page 169
1 clublevel, we were inthe niddle of QOMD, correct? | 1 skiing team correct?
2 A O course we were in the mddl e of COMD 2 A | had a Zoomneeting with every teamt hat
3 but | didn't know what the funding nodel for 3 was transitioned.
4 athletics was going to be going forward in terns of 4 Q Ddyoutell every teamthat they -- that
5 an operating budget. 5 even though you had made pronises about funding that
6 Q  So you made those statenments to the 6 they would not actually have the sane | evel of
7 student-athletes before you had the infornmation? 7 support as a club teamas they did as a varsity
8 A | made that assuming that our operating 8 tean?
9 budget would continue as it has in years past, and 9 A Can you ask that question again?
10 then we've had conversations with all areas of 10 Q Sure. So you had testified that you told
11  athletics about how we can spend goi ng forward. 11 the teans that they woul d have funding as they did
12 Qub sports would be a part of that. 12 as avarsity teamfor, you said, one year for all
13 Q  Paxson testified yesterday that if the 13 the sports, two years for equestrian, correct?
14 court found in this action that Brown was not in 14 A CQorrect.
15 conpliance that you thought that Brown shoul d 15 Q  And you had subsequent Zoom neetings, and
16 elimnate another nen's teaminstead of reinstating |16 ny questionis, was it with all of the nmeetings
17 aworen's team |s that true? 17 or -- or all of the teans that you told themthat,
18 A | said at the tine that -- well, let ne 18 in fact, they woul d not have the sane |evel of
19 step back. Qur plan all along was to be as 19 support, or just the ski tean?
20 conpetitive as we could in athletics and reduce the |20 MR CCRRENTE | object to the form of
21 nunber of sports that we had. So | would say that 21 that question not only because the formis bad but
22 if we were going to remain consistent with what that |22 because | think it misstates the prior testinony.
23 charge is that, yes, elimnating rather than adding |23 The one-year, two-year discussion was not about the
24 woul d be consistent with what the intent was of the |24 level of support for the programas a whole. It was
25 excellence in athletics charge. 25 about the support for the existing coach.
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1 THE WTNESS.  The operating budgets and 1 (Deposi tion concl uded at 3:37 p.m)
2 the coaches for the conversations that we had with 2
3 each teamby Zoomwas that we woul d maintain the 3
4 coaches and the operating budget of the university 4
5 allocationinthis transitional year. Equestrian 5
6 was two years based on an anonynous gift. 6
7 V¢ have a manager of club sports. That 7
8 staff menber has been interacting ever since wth 8
9 each one of the teans on what -- that's that 9
10 person's responsibility. |'ve comunicated wth 10
11 that person, and | know that she has shared this 11
12 information with all the teans. Again, the hiring 12
13 freeze, that's an institutional effort, and the club |13
14 skiing positionis going to fall underneath that. 14
15 That's going to be part of it. 15
16 The operating funds for the departnent 16
17 are-- it'sinadifferent situation thanit was a 17
18 nonth ago, two nonths ago, and so right now we do 18
19 not nake purchases that we do not know for sure that |19
20 we would need in the upconming year. So that's been |20
21 comunicated to teans. Varsity and club. 21
22 Q (By M. Bullock) And so that communication |22
23 cane fromthe club coordinator, not yourself? 23
24 A CQorrect. 24
25 Q And are you avare that that individual 25
Page 171 Page 173

1 toldthe skiing teamthat they will not get the sane | 1 CERTI FI CATE OF REPORTER
2 level of support in regards to their operational 2 I. the undersigned, a Certified Shorthand
3 budget that they had |ast year? 3 Reporter of the State of lowa, do hereby certify
4 A Vel |, inthe context of that -- | don't 4 t hat the-re cane before rre- Vi a Zoom- Vi -deo conf erence
5 knowthe context of that conversation, but if it's | ° @ thetimeanddate hereinbefore indicated, the
6 about the university's operating budget as a whol e 6 Witness named on the caption sheet hereof, who was
7 and what the university's practices are going ; by e dul yksw\:ﬁmdto te:t'fyhto the truth of hsa'd
8 forward about what can be purchased, then that woul d o ‘:X;::z:dsunzzr za?: :h:t e;afﬁ :‘a: ?Zzst‘;ﬁ:nt dz\r;uzjn
1?) be lC;)I’l'SIt st ent;ht hat thet sgpport V\3U| dn t bel-- ! " 10 me in shorthand and | ater reduced to a transcript
11 V\ﬁu n lsay |de' suppor hl So-an ’.agalhn' viasn 11 through the use of a conputer-aided transcript

1_: e're' woul dn't say the support 1s the sarre o 12 device under ny supervision and direction, and that
12 isn't the §ay, but | V\Dmdsaythat.thefundlng 13 the deposition is a true record of the testinony
13 that's available would not necessarily be the same, |, , given and of all objections interposed.
14 as it would not be available in all other units of 15 | further certify that | amneither attorney or
15 athletics. 16 counsel for, nor related to or enployed by any of
16 Q So were all the club teans told that the 17 the parties to the action in which this deposition
17 support of operational budgets would not be there? 18 is taken, and further that | amnot a relative or
18 A | believe that was communicated by the 19  enployee of any attorney or counsel enployed by the
19 club -- by the nanager of club sports to all the 20 parties hereto or financially interested in the
20 teans. 21 action.
21 M5. BULLOOX: | don't have any further 22 Dated this 16th day of August, 2020.
22 questions. 23 WW\M%&
23 MR OCRRENTE Nb questions. Thank you. 24
24 VIDEQCRAPHER O f the record ending the SONYA' M WRI GHT, RPR-CSR
25 deposition at 3:37 p.m 25
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